
No. K-334 

H i t t l )e X £ u i t e d S t a t e s C o u r t o f C l a i m s 

THE CHICKASAW NATION, 
Plaintiff, 

vs. 
THE UNITED STATES AND 
THE CHOCTAW NATION, 

Defendants. 

MOTION FOR LEAVE TO FILE THE FOLLOWING 
REPLY BRIEF OF THE PLAINTIFF, THE 
CHICKASAW NATION, TO "SUPPLEMENTARY 
BRIEF" OF THE DEFENDANT, THE UNITED 
STATES. 

Comes now, the plaintiff, the Chickasaw Nation, 
and moves this Honorable Court for leave to file the 
accompanying Reply Brief; and in support of such Mo-
tion, respectfully states: 

That, in view of certain statements contained in 
the said "Supplementary Brief" of the defendant, the 
United States, which are incorrect and not supported 
by the record, it is felt that, in justice to the plaintiff, 
and for the further assistance of the court, a brief reply 
should be made to the same, before the court comes 
to finally consider, and to decide, the questions and 
issues arising in the instant proceeding; and, while 
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this Reply Brief may be filed only by leave of court, 
and since the final consideration and decision upon the 
issues involved will not be further delayed, it is felt, 
further, that the leave to file, herein prayed for, will 
not be refused; 

That a copy of such "Supplementary Brief" of 
the defendant, the United States, was served on coun-
sel for the plaintiff, the Chickasaw Nation, on January 
17, 1944, and notwithstanding the serious illness of 
such counsel, beginning on that date, and continuing 
for ten days, such Reply Brief is now being prepared, 
and can be printed and tendered for filing not later 
than February 7, 1944; and 

That printed copies of this motion and Reply Brief 
have been served upon Norman M. Littell, Assistant 
Attorney General of the United States, and W. G. 
Stigler, Tribal Attorney of the Choctaw Nation. 

Wherefore, your Movant prays that leave of court 
be granted for the filing of the following Reply Brief 
hereby tendered, not later than February 7, 1944. 

THE CHICKASAW NATION, 
By Melven Coenish, 

Its Special Attorney. 
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REPLY BRIEF OF THE PLAINTIFF, THE CHICKA-

SAW NATION TO THE "SUPPLEMENTARY 
BRIEF" OF THE DEFENDANT, THE UNITED 
STATES. 
In its order granting leave to file '1 Supplementary 

Briefs" by the plaintiff, the Chickasaw Nation, and 
the defendant, the United States, the court has limited 
the discussions herein to the two subjects of : (1), the 
"value of the lands involved"; and (2), "Gratuity 
Offsets"; and the discussions in this Reply Brief will 
likewise, be limited to those two subjects. 

(I) 

THE VALUE OF THE LANDS INVOLVED. 
Upon that subject, and in their " Supplementary 

Brief" (R. 681), counsel for the defendant, the United 
States, say: 

'4 Inasmuch as the question of the value of the 
land involved herein was fully considered and 
disposed of by the Court in its opinion of October 
15, 1941, defendant deems it unnecessary to dis-
cuss this point." (Italics ours.) 

The opinion of the court, "in the first instance", 
was rendered on May 5, 1941 (and not on October 15, 
1941); and while in that opinion, there was a finding 
upon the "value of the lands involved", such finding 
was not authorized at that time, for Rule 39 (a) very 
definitely and very specifically provided that, 

<<# # # |]ie bearing. jn the first instance shall 
be limited to the issues of fact and law relating to 
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the right of the plaintiff to recover, and the court 
shall enter its order adjudicating that right." 
(Italics ours.) 

So much of the said opinion of May 5, 1941, as 
adjudicated "the right of the plaintiff to recover", was 
according to said Rule 39 (a) ; but that part of said 
opinion which went further than that adjudication, and 
entered a money judgment, was inhibited by said Rule 
39 (a), since that Rule goes on to provide: 

" I f the court shall hold in favor of the plain-
tiff (which was done in the said opinion of May 5, 
1941), the judgment shall be in the form of an 
interlocutory judgment, reserving the determina-
tion of the amount of the recovery, and the amount 
of the offsets, if any, for further proceedings 
(Italics ours.) 

Therefore, the later order of the court of Novem-
ber 3, 1941, was, no more and no less, than the inter-
locutory order authorized by said Rule 39 (a), to be 
followed by "further proceedings"; and, as stated by 
the court during the oral argument on December 6 and 
7, 1943, these are the "further proceedings" upon the 
amount of the recovery (which, of course includes the 
value of the lands under consideration); and since that 
subject did not arise before the Commissioner, leave 
was granted to both the plaintiff and defendant to now 
file "Supplementary Briefs" upon that subject. 

The fact that the Commissioner gave no considera-
tion to "the value of the lands involved", and "the 
amount of the recovery" if any, is supported by "Re-
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port of Commissioner" (R. 557-564) wherein it is shown 
that such Report deals only with "Counterclaim" and 
"Gratuity Offsets", leaving to the court the final de-
termination of the "amount of the recovery" (which 
includes the "value of the lands involved"), and "the 
amount of the offsets, if any", in these "further pro-
ceedings" which are still before the court; and even if 
the Commissioner had reported upon that phase of the 
case, it would have been merely a report and recom-
mendation, and subject to acceptance or rejection by 
the court. 

As further showing the views of the Commissioner 
that the "amount of the recovery" (including the 
"value of the lands involved"), has not been disposed of 
and yet remains to be disposed of, the Commissioner 
reviews what, according to his views, transpired in con-
nection with the original opinion of May 5, 1941, (in 
which a judgment for the plaintiff, the Chickasaw 
Nation, for $17,025.50, with interest from February 
19, 1906), was rendered; and then reports ("Report 
of Commissioner"; R-557): 

"November 3, 1941, the court on its own mo-
tion ordered that the conclusions of law previously 
entered be vacated and withdrawn, and a new 
conclusion of law filed, reading, in part, as follows: 

'Upon the foregoing special findings of 
fact, which are made a part of the judgment 
herein, the Court decides as a conclusion of 
law that the plaintiff is entitled to recover, 
but the determination of the amount of re-
covery and the amount of the offsets, if any, 
is reserved for further proceedings (See Rule 
39 (a) ; * * * ' " (Italics ours.) " 
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It is assumed that the Commissioner has correctly 

quoted the record; and nowhere in the said "Report 
of Commissioner" is there any reference to, or report 
upon, the "amount of the recovery", and the "value of 
the lands involved". 

All of this has been made so plain, both in the 
Briefs heretofore filed, and during the oral argument 
on December 6 and 7, 1943, that it ought not be neces-
sary to have to reply to the cavalier and arbitrary 
assertions that "the value of the lands involved" 
herein was fully considered and disposed of by the 
court in its opinion of October 15, 1941"; and all 
must assume that the court had good reason to conclude 
that the matter of the "value of the lands involved'* 
was still an open question, to be finally decided in these 
"further proceedings" (under Rule 39 a), when it 
granted leave to both the plaintiff and defendant to 
file "supplementary Briefs" upon that subject. 

Counsel for the defendant, the United States (in 
their "Supplementary Br ie f " ; R. 682), also further 
complain, and say: 

"The plaintiff, in its original Brief dwell at 
great length (R. 182-223), on the question of the 
value of the lands involved, and relied upon and 
cited a volume of evidence (R. 33-93) in support 
thereof.'' 

But that evidence was taken and filed on January 
8, 1936 (Evidence for Complainant; R. 33-93), and 
that Brief was prepared, and printed, and filed shortly 
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thereafter, and long before the adoption and promulga-
tion of Rule 39 (a) on May 1, 1939 (Rules of Court of 
Claims, Page 10), and at the time such Evidence and 
Brief were filed, there was no rule against the presen-
tation of the whole case; and because of Rule 39 (a), 
it was not incumbent upon counsel for the plaintiff, the 
Chickasaw Nation, to withdraw such Evidence and 
Brief, since they would be needed in the "further pro-
ceedings" which were to follow, at the proper time. 

When the oral argument came on, Rule 39 (a) 
was in force; and, being aware of the inhibitions of 
the rule, counsel for the plaintiff, the Chickasaw Na-
tion, refrained from presenting anything except "the 
right of the plaintiff to recover"; and have awaited the 
"further proceedings" for the presentation of the 
"value of the lands involved", and the "amount of the 
recovery" and "the amount of offsets, if any"; and 
those "further proceedings" are now at hand. 

And so, the issues of the "value of the land in-
volved", and the "amount of the recovery", and "the 
amount of offsets, if any", are now before the court, 
as they have been since the entry of the interlocutory 
order of November 3, 1941, and irrespective of what 
might have been inadvertently therein included, upon 
that subject, in the original opinion of May 5, 1941; 
and the court has seen fit to adopt its own methods of 
procedure for correcting that inadvertent injustice to 
the plaintiff, the Chickasaw Nation; and it is cooper-
ating, as Best it can, to conform to that procedure thus 
adopted. 
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The questions and issues now arising, and exist-

ing, are: 
"What "just compensation" is the plaintiff herein, 

the Chickasaw Nation, entitled to receive for its un-
divided One-Fourth interest in the "Eastern Bound-
ary" lands involved, at the time they were "taken" 
and appropriated by the United States, under the act 
of March 3,1875 (18 Stat., 476). 

That "just compensation" should be according to 
the evidence taken and relied upon in the instant pro-
ceeding (and not according to the "hit and miss" 
value placed upon them in the "Net Proceeds" Case 
of Choctaw Nation v. United States 119 U. S., 1-44), 
to which the Chickasaw Nation was not a party; and 
plus "such addition thereto as may be required to 
produce the present full equivalent of that value paid 
contemporaneously with the taking" (United States v. 
Creek Nation; 295 U. S., 103). 

Under the leave granted for the filing of ' ' Supple-
mentary Briefs" on the "value of the lands involved 
that subject has been so fully covered in the "Supple-
mentary Brief" of the plaintiff that Chickasaw Nation 
(R. 623-647), and in the preceding Briefs upon that 
subject, (to which references are therein made) that 
the same should not be repeated here. 

However, for the convenience and assistance of 
the court in the present and final consideration of that 
subject, what has therein been shown may be briefly 
summarized as follows: 
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(i) 

The plaintiff herein, the Chickasaw Nation, 
was not a party to the "Net Proceeds" Case of 
Choctaw Nation v. United States (119 U. S., 1-44), 
and could not have been a party, since the Juris-
dictional Act authorized only the Choctaw Nation 
as a party ("Supplementary Brief" of the Chicka-
saw Nation; R. 623-628). 

Therefore, the undivided interest of the 
Chickasaw Nation in the "Eastern Boundary" 
lands was not, and could not have been, affected 
by any judgment rendered in that suit. 

(2) 

While, in that suit, the 1875 value of such 
lands was fixed at 50 cents per acre, no evidence 
was taken upon the value of such lands; and, in 
the absence of any such evidence, the value was 
fixed upon the suggestion of counsel for the Choc-
taw Nation, that such price might be fixed at "the 
price at which the United States has authorized 
them to be sold", under the "Graduation Act of 
August 4,1854" (10 Stat., 574). 

(Brief of Chickasaw Nation; R. 124-130) 

( 3 ) 
If the offering was thus made at that price, 

by the United States, under the said "Graduation 
A c t " of 1854, it was upon the erroneous theory 
that they were public lands of the United States; 
whereas, they were Indian lands of the Choctaw 
and Chickasaw Nation, and remained so (notwith-
standing their illegal occupancy by white settlers), 
until "taken" and appropriated by the United 
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States, under the act of March 3, 1875 (18 Stat., 
476) 

(Brief of Chickasaw Nation; R. 123-130). 
If that value thus fixed in the said "Net Pro-

ceeds" case, was binding upon the Choctaw Nation 
for its undivided interest therein, it was certainly 
not binding upon the Chickasaw Nation for its 
undivided interest therein, and anything done in 
that suit, to which the Chickasaw Nation was not 
a party, and to which it could not have been a 
party, and in which it had no opportunity to be 
heard, should not even be persuasive, in the instant 
proceeding, wherein ample evidence has been 
taken and filed, upon "the value of the lands in-
volved". 

( 4 ) 
A further explanation of how the value of 

50 cents per acre was arrived at in the said "Net 
Proceeds" case, is contained in the Report of the 
Commissioner of Indian Affairs, filed herein on 
December 26,1933 (R. 28), in which it is said: 

"This Act (the Graduation Act of 1854) 
may have been a factor in the award of the 
Court of Claims. * # # " 
All of the evidence filed herein shows that it 

was not only the determining factor, but the only 
factor, in the award made upon the "value of the 
lands involved", in the said "Net Proceeds" case. 

It is respectfully urged that this factor, which 
entered into, and governed, in the said "Net Pro-
ceeds" Case (to which the Chickasaw Nation was 
not a party, and by which its rights could not have 
been affected), is entitled to no consideration what-
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soever, in the instant case; and that this Honorable 
Court now be governed solely and only, by the 
evidence taken and filed herein, upon the "value of 
the lands involved". 

( 5 ) 
In its opinion of May 5, 1941 (in which the 

court, notwithstanding the provisions of Rule 
39 (a), rendered money judgments " in the first 
instance" in favor of the Chickasaw Nation and 
against the United States, and in favor of the 
United States and against the Choctaw Nation), 
gave weight to the attempted compromise and 
settlement between the Choctaw and Chickasaw 
Nations, growing out of the $68,102.00 awarded 
and paid to the Choctaw Nation in the said "Net 
Proceeds" case. 

That attempted compromise and settlement 
failed, because it was never consummated, no 
money was paid, and the same was thereby re-
pudiated by both Nations. 

The views and contentions of the plaintiff, 
the Chickasaw Nation are fully set out in its 
"Supplementary Brief" filed herein (R. 643-647), 
and are now again called to the attention of the 
court. 

No holding, upon the obligation of the United 
States to now render "just compensation" for its 
undivided interest in the said "Eastern Bound-
ary" lands, could be stronger than that contained 
in this court's opinion of May 5, 1941, in which it 
is recited that no warrant ivas ever issued, and no 
money ever paid, in the proposed compromise and 
settlement between the two Nations; and it is then 
held: 
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"The fact that it (the United States) 

settled with the Choctaw Nation did not in 
any sense constitute a settlement with the 
Chickasaw Nation. While the Chickasaw Na-
tion had indicated its willingness to accept a 
one-fourth interest in the money which the 
Choctaw Nation had received in payment of 
the judgment, since it was not actually paid, 
it certainly did not relieve the defendant of 
the obligation to settle with the Chickasaw 
Nation for whatever rights it had in the 
premise". (Italics ours.) 

This holding was "the first instance", and 
relates "to the right of the plaintiff to recover" 
(Rule 39a); and it is the law, and stands as the 
decision of the court upon that phase of the instant 
case; and to be followed by "further proceedings" 
upon the "amount of the recovery", and the 
"amount of offsets, if any"; and these are such 
"further proceedings". 

Are there any valid issues remaining to be 
decided except; (1), Wliat was the 1875 value of 
the lands involved; (2), how should the "just 
compensation" to which the Chickasaw Nation is 
entitled for its One-Fourth interest therein be 
computed, so as to arrive at the "amount of the 
recovery"; and (3), by what amount should such 
recovery be reduced by allowable "Gratuity Off-
sets", if any? 

Will counsel for the great Government of the 
United States still contend that this "wrangling" 
between two of its Indian wards (which occurred 
some thirty-eight years ago, and which came to 
nothing), could, or should, be grasped, and at-
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tempted to be employed, to relieve the United 
States of its solemn obligation to render "just 
compensation" to the plaintiff, the Chickasaw 
Nation, for its undivided interest in the "Eastern 
Boundary lands" "taken" and appropriated to 
its own use, by the Act of March 3, 1875 (18 Stat., 
476) ? The temptation is strong, to say that such a 
contention would be unworthy of a Guardian, in 
dealing with its helpless Indian wards; and no 
less than unthinkable. 

This Honorable Court, in its opinion of May 
5, 1941 (pages 18-20 of the pamphlet opinion) has 
quoted rather fully from the case of Choctaw Na-
tion v. United States (119 U. S., 1-44), in which are 
laid down the rules that shall govern the United 
States, in its relations with its Indian wards. 

It so happens that this is the "Net Proceeds" 
case; and the prayer of the plaintiff, the Chicka-
saw Nation, is that those rules be now applied to 
the instant case. 

(6) 

In the "Supplementary Brief" of the Chick-
asaw Nation, filed herein (R. 634-642) is contained 
a summation of the evidence taken and filed in the 
instant proceeding, tending to show that the 1875 
values of the "Eastern Boundary" lands now 
under consideration, were equal to and in excess 
of, the "Government price" of $1.25 per acre, as 
herein contended for by the plaintiff, the Chicka-
saw Nation. 

Therein, by reference to the "Evidence for 
Complainant" (R. 33-93), and the "Brief for the 
Chickasaw Nation" (R. 182-223), it is shown: 
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Tliat 653 tracts (out of the total of some 

136,000 acres of the "Eastern Boundary" lands), 
aggregating 39,686.11 acres, were assessed for 
advalorem taxation, for 1875, and for years shortly 
before and after that date, at an average value of 
$3.05 per acre; that 172 tracts of the same lands, 
aggregating 29,394.61 acres, were bought and sold 
for an average of $4.88 per acre; that, in 1881 
(five years after such lands were " taken" and 
appropriated by the Act of 1875) there was "re-
maining unsold", a total of 9,564.13 acres ("Report 
of Commissioner of General Land Office"; "Evi -
dence for Defendant"; R. 14-31; see page 28); that 
the Commissioner of the General Land Office re-
ported on April 4,1878 (some three years after tne 
lands were taken by the Act of 1875), that such 
lands not disposed of are held at the single 
minimum valuation of $1.25 per acre ("Evidence 
for Defendant"; R. 30); and that, in the Annual 
Report of the Commissioner of the General Land 
Office for 1878 (pages 22-23) is contained a general 
description of the said "Eastern Boundary", and 
this Report contains seven ivords which are price-
less in throwing a flood of light upon the value of 
the lands not covered, in the matter of the range of 
values, by the other evidence in the record; and 
these words are: "The mountain regions abound 
in pine timber". 

There is ample evidence, as to a large per-
centage of these lands, for taxation purposes, and 
for purchase and sale purposes; but these words 
supply what might seem to have been lacking, as 
to the other lands within the area, in the matter 
of values. 

No authorities, such as encyclopedias and 
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other standard books of reference, need be quoted 
in support of the statement that this wedge shaped 
area of "Eastern Boundary" lands was a part of 
and in the center of, that yellow pine timber 
empire, extending throughout southern and west-
ern Arkansas, northern Louisiana, eastern Texas, 
and the southeastern Indian country (now Okla-
homa). 

That region prior to and shortly after the 
"Eastern Boundary" lands were "taken" and 
appropriated by the United States in 1875, was 
crossed and recrossed by trunk lines of railways, 
and gridironed by cross roads and spurs of rail-
ways, thus affording transportation for its tre-
mendously valuable wealth of lumber and timber, 
and their finished products; and what has come to 
pass in that unique region, constitutes one of the 
most thrilling chapters of the epic history of the 
industrial development of the country, throughout 
the past two generations, from 1875, and even up 
to the present time. 

As stated, the plaintiff, the Chickasaw Nation is 
not contending for the actual 1875 value of the lands in-
volved ; but has stated, and now states (notwithstanding 
the fact that the evidence would justify a claim of 
higher values), that the "Government price of $1.25 per 
acre, as of 1875, would be fair and just, under all the 
circumstances. 

Acts of Congress, and Indian Nations, are filled 
with transactions, in the disposition of lands (both 
Indian lands and public lands of the United States) ;\ 
and in most instances, such lands were farther west, and 
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less favorably located, and less valuable, than these 
"Eastern Boundary" lands. 

As for the rule and measure for arriving at the 
"just compensation" to which the plaintiff, the Chicka-
saw Nation is entitled, that subject has been so fully 
covered in the "Supplementary Brie f " of the Chicka-
saw Nation (R. 630-633), and in the "Brief of the 
Chickasaw Nation" (R. 166-182), that they can not, and 
should not, be repeated here. 

The rule and measure which applies to Indian 
lands "taken" by the United States, as these "Eastern 
Boundary" lands were "taken" in 1875, is laid down 
by the Supreme Court, in the case of Creek Nation v. 
United States (295 U. S., 103), and other cases therein 
cited; and plaintiff herein, the Chickasaw Nation, prays 
that said rule and measure be applied to, and govern, 
in the instant case. 

( I I ) 
GRATUITY OFFSETS, 

This Reply Brief of the plaintiff, the Chickasaw 
Nation, becomes necessary because of the statements of 
counsel for the defendant, the United States ("Supple-
mentary Brief''; R. 683-684) which are not correct, and 
not supported by the record, as follows: 

"Defendant submits that plaintiff in its 
lengthy dissertation in its supplementary brief 
herein under the heading of 'Gratuity Offsets' 
(R. 648-680) presents nothing pertinent to the is-
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sues that has not been heretofore decided by this 
Court." 

"The offsets herein, as found by the Commis-
sioner, all relate to items which heretofore have 
decided in various cases by this Court to be gratui-
tous expenditures and therefore, proper offsets. 
(See: The Choctaw Nation v. The United States, 
91 C. Cls. 320, 353-356, and cases cited therein." 

The attention of the court is called to the fact that, 
in its "Supplementary Brief" upon the subject of 
"Gratuity Offsets", the Chickasaw Nation has, as di-
rected by the court in its order granting leave to file the 
same, confined its discussions, in the main, to the par-
ticular items claimed as "Gratuity Offsets" in this pro-
ceeding, and which are set out in the "Report of Com-
missioner" (R. 561-564). 

Therein, every item appearing in the said "Report 
of Commissioner", and claimed as "Gratuity Offsets" 
in the instant proceeding, are listed, and numbered, and 
the reasons why certain of such items should not be al-
lowed, as "Gratuity Offsets", are very definitely and 
specifically set out ("Supplementary Brief" of the 
Chickasaw Nation; R. 667-678). 

In this Reply Brief, it is contended that the cava-
lier and arbitrary statements of counsel for the United 
States (and above quoted), that the plaintiff, the Chick-
asaw Nation, has presented "nothing pertinent to the 
issues that has not been heretofore decided by the 
court", are not correct, and not supported by the rec-
ord; and the reasons for this assertion should be given, 
in this Reply Brief. 
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In support of that statement, they refer to the case 

of Choctaw Nation v. United States, No. K-260 (91 Ct. 
Cls., 320-356). 

In that case certain items were allowed, as "Gra-
tuity Offsets " ; but they wholly ignore the fact that many 
of the same items were disallowed in the "Leased Dis-
trict" suit of Choctaw and Chickasaw Nations v. United 
States, No. 17641 Congressional (decided January 9, 
1939; pamphlet opinion, pages 1-13). 

During the oral argument in the instant case on 
December 6 and 7, 1943, the court refused to classify 
the items allowed, and not allowed, in the said "Leased 
District" suit, yet it has been shown, in ail the Briefs 
heretofore filed herein by the plaintiff, the Chickasaw 
Nation, that the total claimed as "Gratuity Offsets" 
was $5,724,587.63, and the total alloived was only $1,-
326,651.37; and the balance was disallowed. 

While, as held by the court, there can be no classi-
fication and itemization of what items were allowed, and 
what were disallowed, in the said "Leased District" 
suit, it is apparent that many of the items now claimed 
as "Gratuity Offsets" in the instant proceeding were 
disallowed in the said "Leased District" suit, for (on 
page 12 of the pamphlet opinion in that case), the court 
set out the rule which it followed, in all owing only 
$1,326,651.37 (out of a claimed total of $5,724,587.63), 
and disallowing the balance as follows: 

'This sum (the total amount alloived), does 
not include amounts which the Government agreed 
to expend by treaties or agreements, and includes 

such items * * * which have been held to fall under 
the term 'gratuities' by this court. * * * " (citing 
cases.) 

In the said "Leased District" suit, the Indian 
Nation contended for classifications and definitions of 
items allowable, and not allowable, as "Gratuity Off-
sets", and it is apparent that the court sustained, in the 
main, the contentions of the plaintiff Choctaw and 
Chickasaw Nations. 

Since many of the items claimed as ' ' Gratuity Off-
sets in the instant suit are identically the same items set 
up and passed upon in the above Choctaw case, No. 260, 
and the "Leased District" suit, No. 17641, Congress-
ional (some of the same items having been allowed in 
one case, and disallowed in the other case), how can it 
be said that they have been decided by this court, as 
contended by counsel for the United States? 

In the said "Leased District" suit, the Choctaw 
and Chickasaw Nations, very definitely and very spe-
cifically, set out classification and definitions of what 
items were allowable, and what were not allowable, as 
"Gratuity Offsets; and, as stated, the same were ac-
cepted and applied, in the main, in that suit. 

In the instant suit, the plaintiff, the Chickasaw Na-
tion, has set out the same definitions and classifications; 
and it prays that they now be accepted and applied to 
the items now herein under consideration. 

Such definitions and classifications are fully set 
out in the "Supplementary Brief" of the Chickasaw 
Nation filed herein (R. 649-652). 
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The following comparisons of items claimed as 
"Gratuity Offsets" in the instant proceeding (and set 
out in the "Report of Commissioner" herein), with 
what dispositions were made of the same items in the 
said Choctaw case, No. K-260, and the said "Leased 
District" suit, No. 17641, Congressional, best illustrate 
the confusions and conflicts of which the plaintiff, the 
Chickasaw Nation, is complaining. 

On page 563 of the "Report of Commissioner" 
(R. 563), appears the item of $230,221.12, for "General 
Office Expenses", and "Administration of Affairs of 
Five Civilised Tribes, Commission Five Civilized, 
Tribes." 

This item is No. 31, in the "Supplementary Brief" 
of the Chickasaw Nation (R. 670); and the reasons why 
it should be not allowed are fully set out in the same 
Brief (R. 671-672). 

This same item was set up and claimed in the said 
"Leased District" suit ("Statement Setting Forth 
Gratuities"; R. 475 in that suit); and the same was 
disallowed, since it falls within the "no charge or 
claim" provision of the "Atoka Agreement" of June 
28, 1898; 30 Stat., 495 (set out in the "Supplementary 
Brief" of the Chickasaw Nation; R. 661); and also 
since this court held, in the said "Leased District" suit 
(in allowing only $1,326,651.37, out of a claimed xotal of 
$5,724,587.63), that "this sum' does not include amounts 
which the Government agreed to expend by treaties or 
agreement * * * and includes such items * * # which have 
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been held to fall under the term* 'gratuities' by the 
court * * * " (pamphlet opinion, page 12). 

This same item was apparently allowed in the said 
Choctaw case, No. K-660 (91 Ct. Cls., 320-356; see page 
28 of pamphlet opinion.) How, it is inquired, could there 
be a more perfect example of the conflicts and confu-
sions of which the plaintiff, the Chickasaw Nation, is 
complaining; and which situation calls for the adop-
tion and application of definitions and classifications of 
what items in the instant case, are alloivable, and not 
allowable, as "Gratuity Offsets"? 

Reference is next made to items 6, 7, 8, 25, 26, 33, 
34, 37, 38, 42, and 44 (which appear in the "Report of 
Commissioner" herein, and which are numbered and 
discussed in the "Supplementary Brief" of the Chick-
asaw Nation (R. 668-672). These items, while for small-
er amounts, are for the same purposes, and of the same 
nature and character, as the large items of $230,221.12 
above referred to; and they "traveled the same road" 
through the court, in the said "Leased Districct suit, 
and said Choctaw case; but they were all disallowed in 
one case, and allowed in the other. 

Reference is also made to items 39 and 40, which 
represent expenditures made by the United States, in 
connection with the individually owned allotments of 
Indians, in which the Nation or Tribe had conveyed full 
title and ownership; and had no interest whatsoever. 

Item No. 39 ("Supplementary Brief; R. 670) was 
for "Probate Attorneys", employed and paid under ap-



686 
propriations made by Acts of Congress, whose duties 
were to appear in the Probate Courts of the State of 
Oklahoma, and to lend assistance to individuals, who 
were in full possession and ownership of their individ-
ual allotments, in protecting them from the machina-
tions of the so-called ' ' grafters' ' ; and, as an example, 
in the Creek Nation, scores of thousands of dollars were 
expended in "chasing" the notorious Jackson Barnett 
(whose individual allotment produced oil values of mil-
lions of dollars) from Oklahoma, to Kansas and to 
California, and back again, to protect him from a de-
signing female, who forced a marriage upon him (and 
upon the advice and counsel of clever attorneys); and 
to also recover for him " g i f t s " of hundreds of thou-
sands of dollars to enterprising schools and colleges. 

Perhaps some beneficial services were rendered to 
him, but the United States chose to render these serv-
ices, and provided the moneys, which might have been 
wise and worthy; and it is granted that the Jackson 
Barnett case, is perhaps the most outstanding, and had 
the most "headline" advertisement; but it is typical of 
the services rendered by the Probate Attorneys 111 con-
nection with individually owned allotments; and, these 
services have cost the United States, from first to last, 
a large sum of money, for in "Defendant United States 
Further Anstver" (R. 507), there was originally set up, 
in the instant case, an item of $1,053,120.71 for "Pro-
bate Expenses". This item was not included in the 
"Report of Commissioner"; but, in a footnote, at the 
bottom of the last page (R. 564), it is stated that "no 
findings are made" upon that or other items; and if 
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these other cases requiring more "Gratuity Offsets" 
to absorb judgments, it will likely be revived and set up, 
later on. 

In the instant case, there appears in the "Report 
of Commissioner" only this one item (No. 39; R. 670) 
for ' ' Probate Expenses''; and it has been deemed neces-
sary to furnish the court this history of such expenses. 

All of the foregoing applies to Item No. 40 ("Sup-
plementary Brief; R. 671), which is for $356.50, and for 
"Expenses of Protecting Property Interests; Minor 
Allottees of Five Civilized Tribes". 

Under the conditions attending the expenditure of 
these moneys, and since, whether wisely or worthily, 
they were provided by the United States, they were ex-
pended in connection with the privately owned estates 
of indivuals, in which the Nations and all of its members 
had no interest whatsoever, will it do to say that they 
should now be "charged back", and thus reduce, or 
absorb, the judgment in the instant case, which is owned 
by the Chickasaw Nation, and all of its members? 

Items 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
and 22 are listed and numbered in the "Supplementary 
Brief" of the Chickasaw Nation (R. 668-669); and the 
comments thereon appear in the same (R. 673-674). 
Such numbered items and comments thereon speak for 
themselves, and need not be repeated here. 

Item 24 is listed and numbered (R. 669), and com-
mented upon (R. 674), in the same "Supplementary 
Brief"; and the same is more fully commented upon in 
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the "Reply Brief" of tlie Chickasaw Nation (R. 613-
615); and the same are again called to the attention of 
the court. 

In the "Supplementary Brief" of the Chickasaw 
Nation, items 1, 2, 3, 4, 5, 23, 27, 28, 29, 30, 32, 35, 41 and 
43 are listed and numbered (R. 668-671), and are com-
mented upon in the same (R. 675-678). Since these 
items came out of lump sum appropriations for use, 
generally, among various Indian Tribes, and have been 
charged upon a percentage population basis, the strict-
est proof is demanded as to what sums were actually 
received and enjoyed by the Chickasaw Nation, the 
plaintiff, before such items are allowed as "Gratuity 
Offsets" herein. 

This again brings to light what has been done, or 
attempted, regarding the "Construction and Mainte-
nance, Claremore Hospital, $77,127.98; and "Educa-
tion" (Cherokee Orphan Training School), $2,177.86. 

These were lump sum appropriations for the Five 
Civilized Tribes; these amounts were set up and claim-
ed, as "Gratuity Offsets" against the Chickasaw Na-
tion, in the instant case ("Defendant United States' 
Further Answer"; R. 506); and, since the Chickasaw 
population appears to be 7.44% of the total Five Civil-
ized Tribes population, that percentage of the total 
sums was demanded as alloivable "Gratuity Offsets" 
against the plaintiff herein. 

But no part of these sums was included in the "Re-
port of Commissioner" herein (R. 557-564), and the 
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Commissioner held that "no findings are made with 
reference to these additional items", evidently upon 
the theory that they were not needed now, but would 
arise in other cases (see footnote, at the end of the last 
page;R. 564). 

When this attempt was first made, in the said 
"Leased District" suit, to charge the Choctaw and 
Chickasaw Nations, as "Gratuity Offsets" with 36.62% 
of these lump sum* appropriations, upon a population 
basis, that issue was met promptly and effectively; and 
testimony was taken (and no evidence to the contrary 
lias ever been taken, or can be taken), showing that the 
benefits actually received by the Choctaw and Chicka-
saw Nations was approximately 5% in the Claremore 
Hospital and approximately 6% in the Cherokee Or-
phan Training School at Tahlequah; and not 36.62% 
as claimed on a population basis. 

There is no available information as to what the 
court held, upon these items; but it is thought safe to 
say that they were disallowed, since, as stated, there 
was allowed only $1,326.651.37, out of a claimed total of 
$5,724,587.63. 

If the Clioctaws and Chickasaws received benefits 
amounting to 5% at the Claremore Hospital, then the 
Choctaws received 3%% and the Chickasaws 114% ; 

and if the two Nations received 6% at the Cherokee 
Orphan Training School, the Choctaws received 4y2% 
and the Chickasaws 1 y2% (the Choctaws and Chicka-
saws being upon a % and 14 basis); and if these strange 
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items, which have been so completely belabored and 
clarified by the evidence taken, should ever arise in 
other cases, and liability should be declared, it should 
be upon these percentages, and not upon the population 
basis of 36.612% for the Choctaw and Chickasaw Na-
tions. 

(The discussions upon these items appear in 
the "Supplementary Brief" of the Chickasaw Na-
tion; R. 677-678; and in the "Rejoinder Brief" of 
the Chickasaw Nation in the said "Leased Dis-
trict" suit; R. 706-9.) 

But there is more upon this subject, in the "Report 
of Commissioner" which confirms, in the strongest 
possible manner, and from a high quarter, what is be-
ing herein contended for. 

In the last paragraph (R. 563-4), the Commission-
er says: ' ' The expenditures shown in Findings 8 and 
9 [and the same should also apply to the Claremore 
Hospital and Cherokee Orphan Training School items, 
referred to in the footnote at the bottom of page 564] 
were made for the Choctaw and Chickasaw Nations 
jointly, and it cannot be shown, except by allocation up-
on the basis of population, what portion of the expenses 
were made for the benefit of each tribe." (Italics ours.) 

It is granted that the foregoing discussion is vex-
atious and complicated, and more or less of a "rigma-
role", but that may be said of the whole subject of 
"Gratuity Offsets", and the plight in which all parties, 
and the court, have become involved. 
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That plight has not been brought about by the 

Chickasaws and Chickasaw Indian litigants; and they 
have labored, in season and out, to be of assistance to 
the court in reaching a fair, just and understandable 
solution of the vexatious and complicated subject of 
"Gratuity Offsets", under the Act of 1935. 

Only the items of claimed "Gratuity Offsets" 
which appear in the "Report of Commissioner", as di-
rected by the court, are to be decided in the instant case. 

But they contain items which fall within all of the 
proposed definitions and classifications (appearing in 
the "Supplementary Brief" of the Chickasaw Nation 
(R, 649-652). 

It is respectfully and earnestly urged that such 
definitions and classifications be adopted, and applied 
to the items of ' ' Gratuity Offsets'' now under consider-
ation ; and then the contending parties will have no dif-
ficulty in understanding what items are allowable, and 
what are not alow able, not only in this case, but in any 
other cases that may arise in the future. 

Counsel for the defendant, the United States, seem 
to rely upon the said Choctaw case, No. 260 (91 Ct. Cls., 
320-356), as having decided and settled all questions re-
lating to "Gratuity Offsets" in Choctaw and Chickasaw 
cases. 

It has been shown that the holdings of this court, 
upon many of the same items, are opposite and conflict-
ing, in the said "Leased District" suit, and in the said 
Choctaw case. 
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It may be said that, even if the holdings of this 

court, in the said Choctaw case, are erroneous, as to 
some items, no injustice has been done, in that case, 
since (in the last paragraph of the pamphlet opinion, 
page 80), it is said: 

"Plaintiff concedes offsets and gratuitous 
expenditures for its benefit * * * in the total sum of 
$63,450.26. This amount is in excess of the only 
claim of the plaintiff which we have allowed in this 
case under finding 26 in the amount of $63,423.11 ? ? 

Neither of the decisions of this court, in the two 
named cases, have been reviewed by the Supreme Court 
of the United States, upon certiorari or otherwise. 

In the said Choctaw case, no such review was 
sought; and in the said "Leased District" suit, the find-
ings and conclusions of the court were satisfactory to 
the plaintiffs; and if they had been otherwise it could 
not have been reviewed by the Supreme Court. 

But, in the Seminole suits (Seminole Nation v. 
United States, 316 U. S., 286; and Seminole Nation v. 
United States, 316 U. S., 310) which involved claimed 
"Gratuity Offsets" of much smaller amounts, but of 
the same nature and character as those herein arising 
(and all set up by authority of the Act of August 12, 
1935; 49 Stat., 511), and the Supreme Court did take 
cognizance, in a most thorough and comprehensive 
manner, of the confusions and conflicts therein found 
to exist. 

In the instant case, there is every reason to hope 
and believe that this Honorable Court, having the power 
in its own hands, and the will to do exact justice to the 
litigant parties, will not hesitate, in the light of the 
record, and the arguments based thereon, to determine 
what items now under consideration in the instant case, 
are allowable, and not allowable, as "Gratuity Offsets"; 
and that, as the best means of arriving at those ends, it 
will adopt, and lay down, a set of definitions and classi-
fications, that all may understand and abide by; and 
that will bring to an end the vexatious controversies 
over "Gratuity Offsets" that have consumed so much 
of the time and energies of the court, since the passage 
of the said Act of 1935. 

Respectfully submited, 
T H E C H I C K A S A W N A T I O N , 

By Melven Cornish, 
Its Special Attorney. 
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