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No. K-334 

D n tl)e I C n i t e ö S t a t e s ( T o u r t o f ( H a l m s 

THE CHICKASAW NATION OF INDIANS, 
Plaintiff, 

vs. 

THE UNITED STATES OF AMERICA, and 
THE CHOCTAW NATION OF INDIANS, 

Defendants. 

RESPONSE OF THE PLAINTIFF, THE CHICKASAW 
N A T I O N OF INDIANS, TO "DEFENDANT 
UNITED STATES' SECOND AMENDED RE-
QUEST FOR SUPPLEMENTAL FINDINGS OF 
FACT UNDER RULE 39 ( a ) " . 

Proceedings Heretofore Had Upon "Gratuity Offsets". 

In the outset, it should be said that it is difficult to 
fathom, and to follow, the plans and purposes of coun-
sel for the defendant, the United States, in their inde-
cisive and inconclusive contentions regarding "Gra-
tuity Offsets", in the instant suit, 

In their first'' DEFENDANT UNITED STATES' 
REQUEST FOR SUPPLEMENTAL FINDINGS OF 
FACT UNDER R U L E 39 (a ) " , they set up, and 
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claim, as "Gratuity Offsets", the total sum of $77,-
821.01. 

Then, in their'' DEFENDANT UNITED STATES' 
AMENDED REQUEST F O R SUPPLEMENTAL 
FINDINGS UNDER RULE 39 ( a ) " , they set up and 
claim the total sum of $75,986.95. 

Then, after ignoring the request of the plaintiff, 
the Chickasaw Nation, for additional information nec-
essary to enable it to set out its views and contentions 
as to what items and amounts are allowable, and what 
are not allowable (and, as will be shown, after having 
expressed a willingness to furnish the same), they now 
file their ' 'DEFENDANT UNITED STATES' SEC-
OND AMENDED REQUEST FOR SUPPLEMEN-
TAL FINDINGS OF FACT UNDER RULE 39 (a) 
and set up and claim the total sum of $972,135.18 (which 
will also be shown, includes practically the same items 
and amounts heretofore set up and claimed, and passed 
upon by the Court of Claims, in the "Leased District" 
suit of Choctaw and Chickasaw Nations vs. United 
States, No. 17641 Congressional, decided on January 9, 
1939, and which will be hereinafter cited and com-
mented upon. 

All are aware that the determination of what 
claimed "Gratuity Offsets" are allowable, and what 
are not allowable, is, perhaps, the most difficult and 
complicated problem that has ever confronted this 
Honorable Court; and, because of such complications 
and difficulties, and because of the apparent unwilling-
ness of counsel for the defendant, the United States, to 
approach, and to grapple with, and to cooperate in the 
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solution of such problem, in the way that such prob-
lems are, and should be, solved in the courts of the land, 
the plaintiff, the Chickasaw Nation, is herein suggest-
ing a plan of solution which it is hoped will forever 
settle the wrangling over "Gratuity Offsets" which 
has occupied much of the time and energies of the Court 
of Claims for the past several years; and it is hoped 
that such plan may be adopted. 

Fortunately, on May 11, 1942 (in the Seminole 
cases, which will be presently cited and quoted and 
commented upon), the Supreme Court has laid down, 
for the first time, rules of procedure in the matter of 
' ' Gratuity Offsets'' in Indian cases; and if that proce-
dure be now followed in the instant suit, such prob-
lems can and will be forever settled, and in a way that 
will be fair and just to the contending parties, and ac-
cording to the rules laid down by the Supreme Court in 
said Seminole cases for the disposition of claimed 
"Gratuity Offsets". 

On May 5,1941, the United States Court of Claims 
rendered its decision in the above entitled and num-
bered suit; and judgment for the plaintiff was render-
ed, in principle, against the United States, 

" * * * but the entry of judgment is suspended pend-
ing the determination of the amount of the recov-
ery, and the amount of offsets, in any (see Rule 
39a)* * V 

Thereafter, and after disposing of Motions for 
New Trial, the suit was referred to Honorable Richard 
K. Akers, United States Court of Claims Commission-
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er, for a report upon the offsets, if any, against the 
plaintiff, the Chickasaw Nation, mentioned in the above 
quoted judgment and order. 

There was first filed before Commissioner Akers 
"DEFENDANT UNITED STATES' REQUEST 
FOR SUPPLEMENTAL FINDINGS OF FACT 
UNDER RULE 39 (a ) " . 

An examination of the same disclosed that there 
had been set up, as claimed allowable "Gratuity Off-
sets", the total sum of $77,821.01; but there were no de-
tailed itemizations or breakdowns of such total sum, so 
as to enable the plaintiff, the Chickasaw Nation, to ex-
press its views and contentions as to what items, if any, 
were allowable, and what were not allowable. 

This condition was called to the attention of Com-
missioner Akers, by letter dated February 5,1942, with 
the suggestion that a "Motion to Make More Definite 
and Certain" would be filed for the purpose stated. 

Thereupon, the Commissioner conferred with 
counsel for defendant, the United States, and furnished 
such counsel a copy of said letter of February 5, 1942; 
and a willingness was expressed to endeavor to comply 
with the same; and on February 14,1942, there was filed 
"DEFENDANT THE UNITED STATES' AMEND-
ED REQUEST FOR SUPPLEMENTAL FINDINGS 
OF FACT UNDER RULE 39 ( a ) " , in which the total 
sum of claimed "Gratuity Offsets" was changed to 
$75,986.95. 

The last paragraph of the same contained the fol-
lowing : 
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"Defendant does not understand the reason 

for plaintiff's uncertainty and, therefore is not 
sure whether the additional material meets the 
plaintiff's requirements. If it is the intention of 
the plaintiff to question the accuracy or compe-
tency of the report, it is pointed out that hereto-
fore such reports have been accepted without de-
mand of proof of the myriad original entries.'' 

Then, by letter dated March 7, 1942, the Special 
Attorney for the plaintiff, the Chickasaw Nation, wrote 
counsel for defendant, the United States, disclaiming 
any intention of questioning the accuracy or compe-
tency of the report, so far as it went, but again called 
attention to the fact that the same still contained no 
such detailed itemizations or breakdowns as would en-
able the plaintiff, the Chickasaw Nation, to express its 
views and contentions as to what items, if any, were 
allowable, and what were not allowable, as "Gratuity 
Offsets"; and the hope was expressed that counsel for 
the defendant, the United States would cooperate by 
calling upon the General Accounting Office for further 
details, for use for that purpose; and a copy of such 
letter was furnished Commissioner Akers. 

While awaiting the reply of counsel for the United 
States as to whether the requested itemizations and 
breakdowns would be furnished without the necessity 
of filing a "Motion to Make More Definite and Certain" 
it was learned that there was then pending in the Su-
preme Court of the United States, upon writs of cer-
tiorari, the following styled and numbered suits; 
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The Seminole Nation vs. The United States, 

No. 348; and 
The Seminole Nation vs. The United States, 

No. 830; 
and that, in such suits, there were involved precisely 
the same questions arising in the instant suit; that is, 
as to the procedure incumbent upon the Court of Claims 
below for the determination of what items of alleged 
"Gratuity Offsets" were allowable, and what were not 
allowable, under the Act of Congress of August 12, 
1935 (49 Stat., 511). 

Such suits were decided by the Supreme Court on 
May 11, 1942 (316 IT. S., 286; and 316 U. S., 310); and, 
in such decisions the Supreme Court made it plain, for 
the first time, what procedure should be followed by the 
Court of Claims, regarding allowable "Gratuity Off-
sets", under the said Act of Congress of August 12, 
1935. 

In the first case (No. 348), the Supreme Court held: 
"Petitioner asserts that the Court of Claims 

committed numerous errors with respect to the 
items which it included in the list of gratuitous off-
sets, and the Government admits that the court 
erred in a few instances. However, since the case 
must be remanded to determine whether the Gov-
ernment has any further obligation on Items Two 
and Five, we deem it unnecessary to consider in 
detail the challenged offsets.'' 

"One phase of this question does require at-
tention. In Seminole Nation vs. United States, No. 
830, this Term, decided today, petitioner asserted 
that the Court of Claims gave the Government 
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credit there for an offset which it had employed in 
the instant case, thus allowing a double credit. To 
avoid this confusion the Court of Claims should 
find and designate the precise gratuitous expendi-
tures to be offset against the Government's lia-
bility, instead of finding generally all the items 
which the Government may ever be entitled to use. 
* * * it becomes important to know precisely what 
items have been employed to extinguish liability 
in a particular case, as the instant case and No. 
830 demonstrate(Italics ours.) 

In the other case (No. 830), the Supreme Court held: 
"The Act of August 12, 1935, 49 Stat. 571, 

596, directs the Court of Claims in suits by an 
Indian tribe or band 'to consider and to offset 
against any amount found due the said tribe or 
band all sums expended gratuitously by the Unit-
ed States for the benefit of the said tribe or band.' 
This language plainly requires the Court of 
Claims to find first that money is due from the 
United States, to consider then whether the United 
States has gratuitously spent sums for the benefit 
of the tribe and, if it finds such gratuitous expen-
ditures, to offset them against the amount found 
due." 

^ ^ ^ ^ ^ ^ ^ 

" A s we said in Seminole Nation v. United 
States, No. 348, this Term, decided today, gratuity 
offsets resemble a fund in a bank, to be drawn on 
by the Government as needed. If the Government 
owes nothing, it is entitled to a dismissal on that 
ground, and should not be compelled to use its gra-
tuity offsets. If liability exists on the Govern-
ment's part, the exact amount of gratuitious ex-
penditures utilized to extinguish that liability, in 
whole or in part, should be precisely found and des-
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ignated * * *. Conversely, the Indian tribe is en-
titled to have an exact determination of the amount 
owed it by the United States in order that an 
amount of gratuity expenditures equal to the lia-
bility may be exhausted, or that if the available 
offsets are insufficient, it receive a money judgment 
for the difference. Otherwise confusion and the 
possibility of a double credit for a single offset 
arise, as this case and No. 348 abundantly demon-
strate." (Italics ours.) 

Immediately after the decisions of the Supreme 
Court in the two above cited and quoted Seminole cases, 
the plaintiff, the Chickasaw Nation filed before Com-
missioner Akers, its "MOTION TO MAKE MORE 
DEFINITE AND CERTAIN", stating: 
(a) That the "Leased District" suit of Choctaw and 

Chickasaw Nations vs. United States, Congres-
sional No. 17641, in the Court of Claims, was the 
only case heretofore decided in which "Gratuity 
Offsets'' have been allowed against the Chickasaw 
Nation; and 

(b) That, in that suit, all "Gratuity Offsets" that 
could be claimed against the Choctaw and Chicka-
saw Nations had been set up, amounting to the 
total sum of $5,724,587.63; and that, out of such 
total sum, there had been allowed only the sum of 
$1,326,651.37, and the balance of such total sum 
was not allowed; but that the ' ' Gratuity Offsets'' 
allowed were in a lump sum, and that there had 
been no precise designation of what items and 
sums had been allowed, and of what had not been 
allowed. 

The plaintiff, the Chickasaw Nation, also prayed 
that there be a clarification of such holdings, by setting 
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out in detail, just what items and amounts were allowed, 
and what items and amounts were not allowed, out of 
such total claimed sum of $5,724,587.63, in order that 
the "confusion and the possibility of a double credit" 
according to the directions of the Supreme Court in the 
Seminole cases, supra, might be avoided. 

The said "MOTION TO MAKE MORE DEFI-
NITE AND CERTAIN" of the plaintiff, the Chicka-
saw Nation, was denied by Commissioner Akers, upon 
the Response to such Motion by counsel for the defend-
ant, the United States, in which it was contended that in 
the said "Leased District" suit no judgment had been 
rendered, and that, therefore, the holdings of the Court 
of Claims in that suit had no bearing upon the subject 
of ' ' Gratuity Offsets'' arising in the instant suit. 

Then, after the denial of that Motion, the plaintiff, 
the Chickasaw Nation, filed before Commissioner Akers 
its "SECOND MOTION TO MAKE MORE DEFI-
NITE AND CERTAIN", praying that the defendant, 
the United States, be required to furnish such addition-
al information as would enable the plaintiff, the Chick-
asaw Nation, to express its views and contentions as to 
what items and amounts set up ii^defendant's Amend-
ed Request were allowable, and what were not allow-
able; and that, if such additional information be not 
furnished, the right was reserved to take the testimony 
of the proper officials of the General Accounting Office, 
for that purpose. 

No Response was made to the prayers contained 
in said Motion; but, instead, and ignoring the same, 
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there has now been filed in the Court of Claims, " D E -
FENDANT UNITED STATES' SECOND AMEND-
ED REQUEST FOR SUPPLEMENTAL FINDINGS 
OF FACT UNDER RULE 39 (a) " , in which there has 
been set up, and claimed as "Gratuity Offsets" prac-
tically the same items and, amounts as were set up and 
claimed in the "Leased District" suit, which will be 
more fully referred to and discussed below. 

The total sum now set up and claimed is $972,-
135.18. 

The Leased District Suit; and "Gratuity Offsets" Al-
lowed and Not Allowed Therein. 

In the said "Leased District" suit, the Choctaw 
and Chickasaw Nations prayed for findings and re-
port to the Congress of the net amount of money re-
ceived by the United States for the sale of the so-called 
"Leased District" lands (comprising some 5,000,000 
acres), as the basis for the claim of said Nations for 
the payment of fair and just compensation therefor, 
which lands had been ceded to the United States for a 
nominal consideration of $300,000.00, but which consid-
eration was not paid, but was held in trust for the use 
and benefit of the Choctaw and Chickasaw Freedmen 
(Article 3, Treaty of 1866; 14 Stat., 769). 

The findings of the Court of Claims were made on 
January 9, 1939, under Senate Resolution of February 
26, 1931, passed by authority of Section 151, Judicial 
Code of the United States (Section 257, Title 28, "Code 
of Laws of the United States of America"; Volume 44, 
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Part 1, Stats, at Large, page 898); and the Court of 
Claims found that the net proceeds of the "Leased Dis-
trict" lands under consideration, which had been re-
ceived by the United States, were in excess of $10,000,-
000.00, and report was made to the Congress; and bills 
are therein pending for the appropriation and payment 
of that sum to the Choctaw and Chickasaw Nations, 
less the "Gratuity Offsets" of $1,326,651.37, which 
w e r e allowed by the Court of Claims in the said 
"Leased District" suit. 

The main issues in that suit have no relation to the 
main issues in the instant suit; but the issues relating 
to "Gratuity Offsets" are exactly the same, and must 
be considered as one subject, until all "Gratuity Off-
sets ' ' which may be allowable against the plaintiff here-
in, the Chickasaw Nation, are disposed of, as held by 
the Supreme Court of the United States in the above 
cited and quoted Seminole cases, and according to the 
rules, and in the manner, therein laid down. 

So, as stated, in that suit, the United States set up, 
and prayed for the allowance as "Gratuity Offsets" 
against the Choctaw and Chickasaw Nations, the total 
sum of $5,724,587.63 (which was all of the "Gratuity 
Offsets" which could be claimed against said Nations), 
and the Court of Claims allowed only the sum of $1,-
326,651.37, and the balance of such total was not al-
lowed ; but, as stated, such allowance was merely a lump 
sum allowance, without any precise designation (ac-
cording to the rule laid down by the Supreme Court in 
the Seminole cases, supra), of what items and amounts 
had been allowed, and what not allowed, as "Gratuity 
Offsets'. 
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(Such "Gratuity Offsets" were set up in the said 
"Leased District" suit, in "DEFENDANT'S 
STATEMENT SETTING FORTH GRATUI-
TIES" , R. pages 473-477; and, also in defendant's 
"RESTATEMENT OF GRATUITIES", R. 657-
671.) 

In the suit, and in the matter of "Gratuity Off-
sets ' ' , the Court of Claims held: 

" I n compliance with the Act of Congress of 
August 12, 1935, 49 Stat., 571-596, the defendant 
has interposed a counterclaim for 1 money which 
has been expended by the United States gratui-
tously for the benefit of such tribe or band'. The 
amount of money so gratuitously expended is $1,-
326,651.37." 

As stated, counsel for the United States, in " D E -
FENDANT THE UNITED STATES' RESPONSE 
TO PLAINTIFF'S MOTION TO MAKE MORE DEF-
INITE AND CERTAIN", took the position that, since 
no judgment had been rendered in the said "Leased 
District" suit, no "Gratuity Offsets" had been allowed 
against the Chickasaw Nation, and that, therefore, 
nothing which the Court of Claims held, in that suit, 
was entitled to any consideration in the instant suit, in 
the matter of ' ' Gratuity Offsets''. 

It is admitted that no judgment was rendered in 
the "Leased District" suit; but the Court of Claims 
did find and hold as above quoted; and the record of 
that suit shows that the whole subject of "Gratuity 
Offsets'' was fully presented, and earnestly argued, by 
both the plaintiff and defendant, by printed briefs and 
oral arguments. 
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It certainly cannot be contended that the Court of 

Claims merely trifled in such an important subject, and 
did not give the whole subject of "Gratuity Offsets" 
the same consideration that would have been given in a 
suit wherein a judgment was sought by the plaintiff; 
and the record, and the findings and holdings of the 
Court of Claims (as above set out), speak for them-
selves. 

The said Act of Congress of August 12, 1935 (49 
Stat.,571-96) authorizing"Gratuity Offsets" in Indian 
suits, shows, upon its face that the contentions of coun-
sel for the United States are not well taken and are 
without merit; and that it was incumbent upon the 
Court of Claims to not only consider and to pass upon 
claimed '1 Gratuity Offsets'' in suits wherein judgments 
were sought, but to also consider and pass upon claimed 
"Gratuity Offsets" in Congressional reference suits, 
in the same way (such as in the said "Leased District" 
suit, supra). 

The first part of that Act relates to suits wherein 
judgments were sought; and then follows a direction as 
to what the Court of Claims shall do, in the matter of 
claimed "Gratuity Offsets" set up in Congressional 
reference suits, as follows: 

" * * * and in all cases now pending or hereafter 
filed in the Court of Claims in which an Indian 
Tribe or band is the party plaintiff, wherein the 
duty of the court is merely to report its findings of 
fact and conclusions of law to Congress, the said 
Court of Claims is hereby directed to include in its 
report a statement of the amount of money which 
has been expended by the United States gratui-
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tously for the benefit of the said tribe or band 
* * * ." (Italics ours.) 

It is not contended that the findings and conclu-
sions of the Court of Claims, and its report to the Con-
gress, in the said "Leased District" suit, supra, estab-
lished the judgment liability of the United States; but 
it is contended that it was incumbent upon the Court of 
Claims to consider, and to pass upon claimed "Gratu-
ity Offsets" in that suit, in the same manner, and to 
make the same precise designations of what items and 
amounts were allowable, and what were not allowable, 
as it was required to do in suits wherein judgments 
were sought; and that is what was not done in the said 
"Leased District" suit, supra, under the rules and re-
quirements laid down bv the Supreme Court in the 
Seminole cases, supra; and the prayer, in this Response 
is that it will now make such precise designations in the 
said "Leased District" suit, for use in the instant suit, 
wherein the same items and amounts are set up and 
claimed as ' ' Gratuity Offsets' \ 

While no actual judgment was rendered, it must 
be assumed that the findings and holdings of the Court 
of Claims, u p o n the subject of "Gratuity Offsets" 
would be the same, if and when the same items and 
amounts arise in the instant suit (and numerous identi-
cal items and amounts have now been set up in the in-
stant suit), wherein a judgment is prayed for; and the 
object of this Response is to bring before the court, in 
the instant suit, the same issues and the same items and 
amounts, relating to "Gratuity Offsets" that arose, 
and were passed upon, in the "Leased District" suit, 
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in order that the possibility of conflicts and confusions, 
and double credits, which the Supreme Court pointed 
out in the Seminole cases, may be avoided. 

In Seminole Nation vs. United States, supra (316 
U. S., 286), it was held: 

' ' To avoid this confusion, the Court of Claims 
should find and designate the precise gratuitous 
expenditures to be offset * * * . " ; 

In Seminole Nation vs. United States, supra (316 
U. S., 310), it is held: 

" * * * the exact amount of gratuitous expenditures 
* * * should be precisely found and designated * * *. 
Otherwise confusion and the possibility of a dou-
ble credit for a single offset arise, as this case and 
No. 348 abundantly demonstrate." (Italics ours.) 

And so, since all "Gratuity Offsets" which could 
be claimed by the defendant, the United States, were 
set up (and the allowance of all was claimed and insist-
ed upon) in the said "Leased District suit, supra; and 
since, out of a grand total sum of $5,724,587.63, the 
Court of Claims allowed only $1,326,651.37, and the 
balance was not allowed; and since the total allowance 
is only a lump sum allowance, without any precise find-
ings and designations (as required by the Supreme 
Court in the Seminole Cases, supra); and since numer-
ous identical items and amounts are now set up and 
claimed as ' ' Gratuity Offsets'' in the instant suit, how, 
it is inquired, may the "confusion and the possibility of 
a double credit" be avoided, except by first taking all 
the items and amounts claimed as "Gratuity Offsets" 
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in the said "Leased District" suit, supra, and by pre-
cisely designating tlie items and amounts allowed and 
those not allowed? 

Then, with those precise designations as a basis, 
the same items and amounts which are now set up and 
claimed as "Gratuity Offsets" in the instant suit, can 
be disposed of by avoiding the confusion and the possi-
bility of double credits, to which the Supreme Court re-
fers in the said Seminole cases, supra. 

If and when these precise designations of items 
and amounts set up and claimed, as "Gratuity Offsets" 
in the "Leased District" suit, supra, are made, the 
Court of Claims will then be in a position to dispose of, 
finally and forever, all claimed "Gratuity Offsets" set 
up in both the "Leased District" case, supra, and in 
the instant case, in a way that will be fair and just to 
the contending parties, and according to the rules of 
procedure laid down by the Supreme Court in the Sem-
inole cases, supra. 

What were the contentions of the plaintiffs, the 
Choctaw and Chickasaw Nations, and of the defendant, 
the United States, upon the subject of "Gratuity Off-
sets" in the said "Leased District" suit? 

The record comprises several hundred printed 
pages, and, as stated, the whole subject of "Gratuity 
Offsets'' was fully presented, and earnestly argued by 
both printed briefs and oral arguments; and an exami-
nation of such record will so show. 

The defendant, the United States, contended that 
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all claimed "Gratuity Offsets" (the total claimed sum 
being $5,724,587.63) be allowed. 

The plaintiffs, the Choctaw and Chickasaw Na-
tions, in resisting that contention, set out, for the infor-
mation and use of the court, their views and conten-
tions, in the form of what it deemed to be fair and just 
definitions of what constituted allowable "Gratuity 
Offsets", and of what were not allowable, against the 
Choctaw and Chickasaw Nations, under the said Act of 
Congress of August 12, 1935 (49 Stat., 571-96) as fol-
lows : 

(1) 
Where it is shown, by competent evidence, 

that moneys have been expended gratuitously by 
the United States for the benefit of any claimant 
Indian Nation of the Five Civilized Tribes, and 
received and enjoyed by such Nation or Tribe as 
such (and • as a gift; gratuity); and has not been 
expended in the administration of its property or 
affairs under any Treaty, Agreement or Act of 
Congress, the same should be allowed, as a gra-
tuity offset. 

(2) 

Moneys expended by the United States, and 
falling within any one of the following classifica-
tions and definitions, shall not be held to have 
been expended gratuitously for the benefit of any 
claimant Indian Nation or Tribe, and shall not be 
allowed as gratuity offsets, where it appears: 

(a) That such moneys were expended under 
any Treaty, Agreement or Act of Congress in the 
administration of the property or affairs of any 
claimant Indian Nation or Tribe, where the United 
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States l i a s undertaken, at its own expense, to ad-
minister the property and affairs of such Indian 
Nation to prevent the intrusion of white people 
and other Indians, and generally, to protect them 
in the quiet enjoyment of their lands, as the consid-
eration passing to the Indian Nations for their 
agreement to remove to the lands thus acquired in 
the Western country; and, later, as the further 
considerations passing to the same Indian Nations 
for their agreements to abolish their Tribal Gov-
ernments, to change their land ownership in com-
mon to ownership in severalty, to permit their sur 
plus or unallotted lands to be sold to white settlers, 
and to otherwise comply with the demands of the 
United States that all of this be done in order that 
the State of Oklahoma might be created; 

(\j) That s u c h moneys were expended for 
conservation and protection of the allotment or 
estate of any individual allottee of any such Indian 
Nation o r Tribe, to whom title and ownership has 
passed, and in which the Indian Nation or Tribe, 
as sucb> has no interest or ownership; 

( c ) That such moneys were expended in con-
nection with the property and affairs of more than 
one Indian Nation or Tribe, unless and until it be 
shown, by competent evidence, what part of such 
moneys, if any, were actually received and enjoyed 
bv the particular Indian Nation against which 
such offset is claimed or asserted; and, in that 
case the allowable gratuity offsets shall be con-
fined to the moneys so received and enjoyed by the 
particular Indian Nation or Tribe sought to be 
charged; and 

(d) That such moneys were expended for the 
benefit of persons who were not enrolled members 
0 f aI1y such claimant Indian Nation or Tribe, and 
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who had no distributable interest in its common 
properties or moneys, nor in the proceeds of any 
judgment in favor of any such Indian Nation or 
Tribe. 

It is apparent that the Court of Claims sustained, 
in the main, the contentions of the plaintiffs, the Choc-
taw and Chickasaw Nations, as evidenced by its find-
ings and holdings, above quoted, that, out of a grand 
total of $5,724^87.63 set up and claimed as "Gratuity 
Offsets", the court allowed only $1,326,651.37. 

But, as stated, there was only a lump sum allow-
ance, accompanied by no precise designation of what 
items and amounts were allowed and what were not 
allowed, according to the rules of procedure laid down 
by the Supreme Court in the Seminole cases, supra. 

Counsel for the defendant, the United States, have 
said (as above quoted), regarding proof of the items 
and amounts claimed as "Gratuity Offsets": 

" * * * it is pointed out that heretofore such reports 
(the Reports of the General Accounting Office) 
have been accepted without demand of proof of the 
myriad original entries." 

It was upon that theory that the items and amounts 
of "Gratuity Offsets" were set up and claimed by the 
United States, and resisted by the Choctaw and Chicka-
saw Nations, in the "Leased District" suit, supra, and 
passed upon by the Court of Claims. 

But, it was pointed out by the plaintiffs, the Choc-
taw and Chickasaw Nations, that the Original Reports 
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of the General Accounting Office (in the suits of Choc-
taw Nation vs. United States, No. K-260, and Chicka-
saw Nation vs. United States, No. K-544) did contain 
proof of the highest order, and upon which the plain-
tiffs, the Choctaw and Chickasaw Nations largely re-
lied, in resisting the allowance of a large part of the 
claimed "Gratuity Offsets" which were set up in the 
"Leased District" suit, supra, and in contending for 
the application of the proposed definitions of allowable 
' ' Gratuity O f f s e t s ' a s above set out; and it is appar-
ent that the Court of Claims accepted such proof and 
definitions, and acted upon them, in allowing only $1,-
326,651.37, out of the claimed total of $5,724,587.63. 

There follows below the proof of what the General 
Accounting Office deemed to be allowable, and non-al-
lowable, as "Gratuity Offsets": 

The Original Reports of the General Accounting 
Office, in said suits (K-260 and K-544), were made long 
before the controversies over ' ' Gratuity Offsets'' arose 
under the Act of Congress of August 12,1935 (49 Stat., 
571-96), and at a time when its calm judgment was un-
disturbed by the contentions of the contending parties, 
and, therefore, such Reports have the highest probative 
value. 

On page 432 (in suit No. K-544) is set out the act 
of Congress of March 3, 1893 (27 Stat., 765), creating 
the Commission to the Five Civilized Tribes (Dawes 
Commission), and stating the objectives of the United 
States to be to bring a change of Indian ownership in 
common to ownership in severalty, the abolition of the 
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Tribal Governments, the sale of the surplus or unallot-
ted lands to settlers; and all this to be in preparation 
for the creation of the State of Oklahoma. 

Thus, it will be seen that the Indians were to be 
induced to meet the demands of the United States in the 
accomplishment of its stated objectives; and one of the 
inducements was that the division of the tribal estates 
was to be at the expense of the United States, as a mat-
ter of administration which it had undertaken. 

On pages 434-5 of the same Report, it is further 
stated: 

"In accordance with this aforesaid Act, Com-
missioners were appointed, who entered into sep-
arate Agreements with the aforesaid Tribes or 
Nations of Indians, including the Choctaw and 
Chickasaw Nations. Said agreements provided 
generally that the United States should bear the 
expense of the administration or division of the 
tribal estates, which involved the allotment of the 
land in severalty; the survey, appraisement and 
sale of certain lands; the survey and sale of town-
sites; the leasing of certain mineral and oil lands." 

"In carrying out said projects, there was also 
considerable expense incurred by the United 
States in the removal of objectionable persons 
from allotments; the removal of restrictions from 
the alienation of lands of certain allottees; the in-
vestigation of leases fraudulently obtained; and 
other expenses including pay of Commissioners, 
Superintendents, Inspectors, Attorneys and mis-
cellaneous employees(Italics ours.) 

The same Report then refers to the Agreement of 
1898 ("Atoka Agreement"), and of 1902 ("Supple-
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mentary Agreement") and to other Acts of Congress 
making appropriations for such expenses; and on pages 
500-1 of the same Report, it is further stated: 

"Pursuant to the aforesaid acts and agree-
ments, the United States completed the rolls of the 
(Choctaw and) Chickasaw Indians, allotted lands 
m severalty to said Indians; surveyed, appraised 
and sub-divided certain townsites into town lots 
and disposed of same, collected royalties on coal 
and asphalt mined from lands segregated for that 
purpose; leased and sold lands and property be-
longing to the (Choctaw and) Chickasaw Nation; 
and distributed the funds arising therefrom." 
(Italics ours.) 

So, it would seem that there could be no better 
proof that the United States had undertaken to admin-
ister the tribal estates, at its own expense and in the 
accomplishment of its own plans and objectives, than 
that furnished by the General Accounting Office, by 
calmly and dispassionately reviewing a situation which 
was so understood by all the parties, and at a time 
long before the later controversies arose over "Gra-
tuity Offsets"; and, as stated, it is apparent that the 
Court of Claims accepted this proof at its full value, in 
passing u p o n the "Gratuity Offsets" set up and 
claimed in the said "Leased District" suit, supra. 

In support of the statements of fact, in the fore-
going: That practically the same items and amounts 
now set up and claimed as "Gratuity Offsets" in the 
instant suit (in "DEFENDANT UNITED STATES' 
SECOND AMENDED REQUEST FOR SUPPLE-

533 
MENTAL FINDINGS OF FACT UNDER RULE 39 
a " ) were set up and claimed in the "Leased District" 
suit, supra, (in "DEFENDANT'S STATEMENT 
SETTING FORTH GRATUITIES", R. 473-7; and in 
defendant's "RESTATEMENT OF GRATUITIES", 
R. 657-71), there has been prepared, and set out below, 
a tabulation of numerous of such identical items and 
amounts, as the same appear in the two above described 
printed pamphlets, and as the same appear in the in-
stant suit. 

All of such identical items and amounts have not 
been herein set out because the same are too numerous; 
but a sufficient number of typical items and amounts 
have been set out to show that the foregoing allegations 
are correct; and, also, to show the necessity for a clar-
ification and classification, and a precise designation of 
which of such items and amounts were allowed, and 
which were not allowed, in the said "Leased District" 
suit, for the further use of the court in the considera-
tion of the items now set up and claimed as 1 i Gratuity 
Offsets" in the instant suit, and in order that the con-
fusion and possibility of double credits (to which the 
Supreme Court refers in the Seminole cases, supra) 
may be avoided. 
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C O N C L U S I O N . 

Therefore, in order that confusion and the possi-
bility of double credits may be avoided, in the instant 
suit, where numerous identical items and amounts have 
been set up and claimed as "Gratuity Offsets", the 
plaintiff, the Chickasaw Nation, prays that, out of the 
grand total of items and amounts (of $5,724,587.63) 
set up and claimed by the United States as "Gratuity 
Offsets" in the said "Leased District suit of Choctaw 
and Chickasaw Nations vs. United States, Congression-
al, No. 17641, decided on January 9, 1939 (and which 
items and amounts were therein set up in "DEFEND-
ANT'S STATEMENT SETTING FORTH GRATU-
ITIES", R. 473-477; and in defendant's RESTATE-
MENT OF GRATUITIES", R. 657-71), there be a 
precise designation (by items, amounts, purposes, and 
references to the pages of the General Accounting 
Office Report), as to which of such items and amounts 
make up the allowance of $1,326,651.37, and also as to 
which of such items and amounts were not allowed, for 
the further consideration of the court, in disposing of 
the same items and amounts which are now set up and 
claimed as "Gratuity Offsets" in the instant suit. 

Respectfully submitted, 

THE CHICKASAW NATION, 
B y M e l v e n C o r n i s h , 

Its Special Attorney. 


