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96 
I. 

STATEMENT OF THE CASE. 

( 1 ) 
Jurisdiction. 

The instant suit has been filed by authority of the 
Act of Congress of June 7, 1924 (43 Stat., 537), the 
first paragraph of which is as follows: 

That jurisdiction be, and is hereby confer-
red upon the Court of Claims, notwithstanding the 
lapse of time or the statutes of limitation, to hear 
examine and adjudicate and render judgment in 
any and all legal and equitable claims arising un-
der or growing out of any treaty or agreement 
between the United States and the Choctaw and 
Chickasaw Indian Nations or Tribes, or either of 
them, or arising under or growing out of any Act 
of Congress in relation to Indian affairs which 
said Choctaw and Chickasaw Indian Nations or 
Tribes may have against the United States, which 
claims have not heretofore been determined and 
adjudicated on their merits by the Court of Claims 
or the Supreme Court of the United States" ; 

as modified by Joint Resolution approved May 19, 
1926 (44 Stat., 568), giving permission to file separate 
petitions; and Joint Resolution approved February 
19, 1929 (45 Stat., 1229), extending the time for filing 
suits until June 30, 1930. 
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( 2 ) 

The Facts Relating to the "Eastern Boundary" Lands. 

In the instant case, it is contended by the plaintiff, 
the Chickasaw Nation, that it was the owner of a One 
Fourth interest (in common with the Choctaw Nation) 
of the so-called "Eastern Boundary" lands, at the 
time of their confiscation and appropriation, by the 
United States, under the Act of Congress of March 3, 
1875 (18 Stat., 476). 

The Chickasaw Nation has never received any 
compensation whatsoever for its One Fourth interest 
in such lands; and the passage of the Jurisdictional 
Act of Congress of June 7, 1924, authorizing the in-
stant suit, is the first opportunity that has ever been 
afforded for the judicial determination of its right 
to receive compensation for its interest in the lands 
in controversy. 

The facts, for the use of the court in the instant 
case, can best be set out by quoting from official rec-
ords which will be presently referred to. 

Such Official records which will be quoted, for this 
purpose, are as follows: 

The c a s e of "Choctaw Nation vs. United 
States (known as the "Net Proceeds Case" ) , de-
cided by the United States Court of Claims on 
January 25,1886 (21 Ct. Cls., 58-117); 

The same case, decided by the Supreme Court 
of the United States, upon appeal, on November, 
15, 1886 (119 U. S., 1-44); 
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Report of the Comptroller General of t h e 
United States, upon the instant case, dated March 
10,1931 (Record, 14-15); and 

Report of the Secretary of the Interior, upon 
the instant case, dated February 12, 1934 (Rec-
ord, 15-20). 
These official records will be referred to ana 

quoted, in the order above set out. 

(a) The facts, as found by the United States 
Court of Claims, in the "Net Proceeds Case". 

This suit arose under the Jurisdictional Act of 
Congress of March 3, 1881 (21 Stat., 504). 

It is known as the "Net Proceeds Case" ; and, for 
convenience, will be so referred to, throughout this 
Brief. 

Jurisdiction was conferred upon the United States 
Court of Claims (with right of appeal to the Supreme 
Court of the United States) to 

* try all questions of difference arising out 
o^t jeaty stipulations with the Choctaw Nation. 

In this suit, the Choctaw Nation set up its claim 
for compensation for its interest in the so-called "East -
ern Boundary" lands, which had been confiscated and 
appropriated, by the United States, under the Act of 
Congress of March 3, 1875 (18 Stat., 476). 

Upon this claim the Choctaw Nation prevailed. It 
also prevailed upon many other larger and more im-
portant claims, involving the sale of its lands in the 
State of Mississippi, under the early treaties; and the 
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total amount of the judgment which it recovered, upon 
all of its claims, was the sum of approximately $3,-
000,000. 

The claim of the Choctaw Nation, in this case, 
f o r compensation for its interest in the "Eastern 
Boundary" lands, was of minor and inconsiderable 
importance, as compared with its other claims; and 
the significance of this condition, as shown by the Rec-
ord in the "Net Proceeds Case", will be presently re-
ferred to and commented upon, for the purpose of 
showing why it has been necessary, in the instant case, 
to take testimony, anew, upon the subject of the value 
of the lands in controversy. 

The Chickasaw Nation was not a party plaintiff, 
or otherwise, in the "Net Proceeds Case". 

The Jurisdictional Act of Congress of March 3, 
1881, above quoted, authorized suit, only by the Choc-
taw Nation. 

The moneys adjudged and paid, were adjudged 
and paid, solely and wholly, to the Choctaw Nation; 
and, irrespective of the basis upon which such compen-
sation was arrived at, the moneys so adjudged and 
paid were in satisfaction of the interest of the Choctaiv 
Nation in the lands involved. 

The right of the Chickasaw Nation (the plaintiff 
in the instant case) to have judgment and payment 
for its One Fourth interest in the "Eastern Boundary" 
lands were, in no wise, involved, considered or passed 
upon, in the " N e t Proceeds Case". 
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In the "Net Proceeds Case" (21 Ct. Cls., 58-117), 

the United States Court of Claims, in its "Statement 
of the Case", held and set out the facts, as follows 
(pages 71-72): 

X X X I . In March, 1825, t h e Secretary of 
War directed a surveyor to view the line forming 
the eastern boundary of the lands of the claimant 
west of the Mississippi river, as fixed by the treaty 
of 1825, and the said surveyor, in November, 1825, 
ran and marked a line purporting to be a line so 
fixed, and made a return of his survey to said 
Secretary. The line so run and marked was sup-
posed to be the true boundary, and the surveys 
of public lands in the State of Arkansas were car-
ried up to it. In May, 1854, the claimant request-
ed of the defendant that said line be run and mark-
ed again, on account of the disappearance of most 
of the old marks, and a stipulation in that connec-
tion was inserted in the treaty of June 22, 1855, 
the negotiation of which was then pending. In 
October, 1857, the Commissioner of Indian Af-
fairs employed surveyors to run the eastern 
boundary line in accordance with the treaty of 
1855, who, beginning their work at the northern end 
of the line, soon reported that the old line run by 
the first surveyor diverged westward from what 
they found to be a true south line, and they were 
thereupon directed by the Commissioner to con-
fine their labor to retracing and marking the old 
line, which they did. In the year 1877, A. G. Mc-
Kee, employed as surveyor by the Secretary of 
the Interior for that purpose, under authority of 
the Act of Congress approved March 3, 1875, en-
titled " A n Act to Establish the Boundary Line 
Between the State of Arkansas and the Indian 
Country", retraced and marked the boundary line 
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between the State of Arkansas and the Indian 
Country as originally surveyed and marked, and 
upon which the lines of the surveys of the public 
lands in the State of Arkansas were closed, and 
found the same to run westward from what he 
found the boundary line would be, if run due south 
to Bed River from the point on t h e Arkansas 
River 100 paces east of old Fort Smith, where the 
Western boundary line of the State of Arkansas 
crossed the said river, and noted the variations 
and made his return of said survey, from which 
and other data in the land office, that office has 
computed the area of land taken from the Choctaw 
country by the original boundary line, retraced 
and marked by said McKee as aforesaid, to be 
136,204.02 acres. It appeared from the records 
of the Interior Department that up to August, 
1881, there had been sold of the lands included 
in said area 21,211.33 acres, realizing $23,930.61; 
that there had b e e n otherwise disposed of 35,-
428.56 acres, and that 79,564.13 acres remained 
unsold; 

* * * * * * * 

and also (p. 85): 
It also alleged as a distinct claim against 

the United States, that in the establishment of the 
boundary between the lands of the claimant and 
the defendant, to-wit, the eastern boundary of the 
Choctaw Nation and the western line of the State 
of Arkansas, the line was erroneously surveyed 
by the agents of the United States, and that in 
consequence of the error in said line the s a i d 
claimant lost to its territory a large amount, to-
wit, 136,204.02 acres. And for that appropriation 
of the land aforesaid the claimant demands in this 
proceeding the sum of $167,896.57. 
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(b) The facts, as found by the Supreme Court of 

the United States, in the "Net Proceeds Case". 

In the same case, npon appeal from the United 
States Court of Claims, the Supreme Court of t h e 
United States, in its "Statement of the Case", held 
and set out substantially the same facts (119 U. S., 
1-44). 

(c) The facts as reported by the Comptroller Gen-
eral of the United States, in the instant case. 

In his official Report to the Attorney General of 
the United States, upon the instant case, dated March 
10, 1931, the Comptroller General of the United States 
(Record, 14-15) says: 

With further reference to y o u r request of 
August 17, 1929, for report in connection with the 
above-entitled case, (Chickasaw Nation vs. United 
States, No. K-334) I have now to advise that the 
land forming the basis of the claim presented ap-
pears to be identical to that which was the sub-
ject matter of the suit of The Choctaw Nation v. 
The United States, 119 U. S. 1. The Supreme 
Court of the United States, in the case referred 
to, held that the Choctaw Indians were entitled to 
compensation for 136,204.02 acres of land at the 
rate of $.50 per acre. Pursuant to this decision 
there was appropriated by an Act of Congress, 
dated June 29, 1888, 25 Stat. 239, the sum requir-
ed, $68,102, which amount the records of this of-
fice disclose was set up on the books of the United 
States Treasury to the credit of the Choctaw Na-
tion under the caption, "Payment of Judgments, 
Court of Claims". 
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(d) The facts, as reported by the Secretary of the 

Interior, in the instant case. 

In his official Report to the Attorney General of 
the United States, upon the instant case, dated Feb-
ruary 12, 1934, the Secretary of the Interior (Record, 
15-20) says: 

Reference is again made to the suit of the 
Chickasaw Nation vs. The United States, Case No. 
K-334, in the United States Court of Claims and 
to your Department request to be furnished with 
all facts, circumstances, and evidence in the pos-
session or knowledge of the Department of the 
Interior relative to the claim of the Chickasaw 
Nation and the matters involved. 

It appears from the petition filed by the 
Chickasaw Nation in the above-mentioned case, 
that said Indian Nation claims to be the owner of 
a one-fourth interest in and to certain lands de-
scribed as "136,204.02 acres of land lying west 
of the true eastern boundary line of the Choctaw 
and Chickasaw Indian country and appropriated 
as public lands of the United States by said Act 
of Congress of March 3, 1875" (18 Stat. L,, 476). 

The Chickasaw Nation alleges that the total 
value of said lands, computed upon the basis of 
$1.25 per acre, amounts to $170,255.02, and prays 
for judgment in the sum of $43,563.75 (one-fourth 
of said total valuation), and interest thereon from 
March 3, 1875, as compensation for its one-fourth 
interest in and to said lands. 

Under Article 2 of the treaty of September 
27, 1830 (7 Stat. L., 333), of the United States 
with the Choctaw Nation, certain described land 
in what is now Oklahoma was granted to said 
Choctaw Nation " i n fee simple to them and their 
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descendants to inure to them while they shall ex-
ist as a nation and live on it . " The title of the 
Choctaw Nation was evidenced by a patent, dated 
March 23, 1842, f r o m the United States. The 
Chickasaw Nation acquired and held its interest 
in the Choctaw country under a convention and 
agreement entered into between the Choctaws and 
Chickasaws January 17, 1837, subject to the ap-
proval of the President and the Senate of the 
United States, which agreement was so approved 
by the Senate on February 25, 1837, and by the 
President on March 24,1837 (11 Stat. L., 573). 

By the treaty of June 22, 1855 (11 Stat. L., 
611), of the United States with the Choctaw and 
Chickasaw Nations, the political connection be-
tween said Indian Nations was dissolved, and 
each nation was permitted or authorized to es-
tablish separate Governments for themselves. The 
relative rights of the Choctaw and Chickasaw Na-
tions in the territory occupied by them were fixed, 
by the treaty. 

By Article 1 of said treaty of 1855, wherein, 
were described the boundaries of the Choctaw and 
Chickasaw country, the United States secured and 
guaranteed the lands embraced within said limits, 

to the members of the Choctaw and Chicka-
saw Tribes, their heirs and successors, to be 
held in common; so that each and every mem-
ber of either tribe shall have an equal, un-
divided interest in the whole. 
In connection with the above-mentioned mat-

ter of tribal title and ownership, reference is also 
made herein to Article 2 of the treaty of October 
18,1820 (7 Stat. L. 210), Article 1 of the treaty of 
January 20,1825 (7 Stat. L. 234), and to the treaty 
of April 28, 1866 (14 Stat. L. 769). Reference is 
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also made to our Department letter of June 2, 
1933, to you relative to Case No. J-231 in the Court 
of Claims and concerning the matters involved in 
that case. 

It appears that in 1825, under direction of 
the then Secretary of War, the eastern boundary 
of said Indian country, as fixed by the treaty of 
1825, was surveyed and marked. It was later dis-
covered that the line as surveyed and marked was 
erroneous. 

The erroneous line was subsequently (in 1857 
and 1877) retraced and marked, and under the Act 
of March 3, 1875 (18 Stat. L. 476) became the 
boundary line between said Indian country and 
the State of Arkansas. 

It has been found that by said erroneous sur-
vey and the above-mentioned Act of March 3,1875, 
a total of 136,204,02 acres was taken from the 
above-mentioned Indian, country and appropri-
ated as public lands of the United States. 

The strip of land so taken was one of the mat-
ters involved in the suit of the Choctaw Nation 
vs. The United States (Case No. 12742 in the Court 
of Claims). (19 Ct. Cls., 243; 21 Ct. Cls. 59). In 
the decision rendered by said court on January 
25, 1886 (21 Ct, Cls., 59; 71, 72, 85, 109, 110) the 
matter was fully discussed and the court found 
that the Government made a mistake in the loca-
tion of the boundary; that the land lost to the 
Choctaw Nation by appropriation of the United 
States aggregated 136,204.02 acres; and that the 
value of said land amounted to $68,102.00. The 
Court held that, upon said item of the claim of the 
Choctaw Nation, said Indian Nation was entitled 
to recover said sum of $68,102.00. 
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On appeal, the Supreme Court of the United 

States considered the matter and in its decision 
of November 15, 1886, held that the claim of the 
Choctaw Nation to compensation for said land 
was a just and valid claim and that thereon the 
said Indian Nation was entitled to the sum of $68, 
102.00 (119 U. S. 1-41). 

The Comptroller of the United States reports, 
in his letter of March 10, 1931, to you concerning 
this matter, that pursuant to said decision of the 
Supreme Court, there was appropriated by Act 
of Congress, approved June 29, 1888 (25 Stat. L. 
239), the sum of $68,102.00, which amount was set 
up on the books of the United States Treasury to 
the credit of the Choctaw Nation under the cap-
tion, "Payment of Judgments, Court of Claims". 

The Chickasaw Nation, who was the owner of 
an undivided interest in the above-mentioned 136,-
204.02 acres appropriated by the Act of March 3, 
1875, to the United States, was not a party to the 
above-mentioned suit of the Choctaw Nation vs. 
The United States decided by the Supreme Court 
on November 15,1886, and does not appear to have 
been paid by the United States for its interest in 
said land. 
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( 3 ) 
The Law Relating to the "Eastern Boundary" Lands, 

as Declared in the "Net Proceeds Case". 

The United States Court of Claims and the Su-
preme Court of the United States have declared and 
held (in the "Net Proceeds Case" ) , that the "East -
ern Boundary" lands were confiscated and appropri-
ated by the United States, by the Act of Congress of 
March 3, 1875; and that the United States is liable for 
the payment of compensation to the Indian owners of 
such lands. 

As stated, in that case, the Choctaw Nation, only, 
was the party plaintiff, and Chickasaw Nation was not 
a party plaintiff or otherwise; and its claim for com-
pensation for its One Fourth interest in such lands 
has never been considered and passed upon. 

This is the claim which arises in the instant case. 
The following quotations from the decisions of 

the United States Court of Claims and the Supreme 
Court of the United States (in the "Net Proceeds 
Case") conclusively establish the general liability of 
the United States for the payment of compensation, 
to the Indian owners, for the confiscation and appro-
priation of the "Eastern Boundary" lands. 

(a) The law, as declared by the United States 
Court of Claims, in the "Net Proceeds Case". 

In the "Net Proceeds Case", upon the question of 
the general liability of the United States to the In-
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dian owners, the United States Court of Claims, in its 
Opinion (21 Ct. Cls., 109-10), held: 

The next matter to be considered in the order 
named is compensation for land alleged to have 
been appropriated by the United States in the lo-
cation of the boundary between the lands of the 
claimant and those of the defendants. 

The first article of the treaty of 1885, fixing 
more definitely the boundary of the territory ced-
ed by the treaty of 1830, provides as to said bound-
ary as follows : 

" A R T I C L E I. The following shall consti-
tute and remain the boundaries of the Choc-
taw and Chickasaw country, viz: Beginning 
at a point on the Arkansas River, one hun-
dred paces east of old Fort Smith, where the 
western boundary-line of the State of Ar-
kansas crosses the said river, and running 
thence due south to Bed River; thence up 
Red River to the point where the meridian 
of one hundred d e g r e e s west longitude 
crosses the same; thence north along said 
meridian to the main Canadian River; thence 
down said river to its junction with the Ar-
kansas River; thence down said river to the 
place of beginning." 
It is alleged that the United States, in fixing 

the boundary between the east line of the land of 
the claimant and the western line of the State of 
Arkansas, did not establish the same according to 
the requirements of the treaty of 1855; but upon 
the contrary, did so establish it as to encroach on 
the territory of the petitioner ; that the amount 
lost to the claimant by such encroachment is 136,-
204.02 acres; that by the Act of 1875, the said 
land became a part of the public domain of the 
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United States without the consent of the peti-
tioner, and the claimant demands from the United 
States, because of such illegal appropriation the 
sum of $167,896.57; placing the value of the lands 
at $1.25 per acre. 

# # * * * * * 

Finding XXXI shows that the government 
made a mistake in the location of the boundary, 
substantially as alleged in the petition; that of 
the amount embraced in the territory appropri-
ated by the United States because of such mis-
take 21,211.33 acres have been sold, realizing the 
sum of $23,930.61; that there have been otherwise 
disposed of 35,428.56 acres, leaving 79,564.13 acres 
still in the possession and ownership of the gov-
ernment, which is subject to purchase at $1.25 per 
acre. 

By the act of 1875 (18 Stat. L. 476) the line 
erroneously surveyed was fixed as the permanent 
boundary of the State of Arkansas and the In-
dian country; by force of the act, land belonging 
to the claimant was taken for the use and benefit 
of the defendant; and as the right to the land is 
based upon treaty stipulation, the claim falls with-
in the scope and purpose of this litigation, not-
withstanding the earnest contention of the United 
States that the claim grows out of and is wholly 
dependent upon the statute of 1875. 

The record shows not only an appropriation 
in fact of a large part of the land, but in law there 
is an appropriation of the whole by the legal es-
tablishment of the boundary as provided for in 
the statute. 
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(b) The law, as declared by the Supreme Court of 

the United States, in the "Net Proceeds Case". 

In the same case, upon appeal from the United 
States Court of Claims, the Supreme Court of t h e 
United States held to the same effect (119 U. S., 1-44), 
as follows: 

There is, however, another controversy aris-
ing under the Treaty of 1855. The first article of 
that Treaty fixed definitely the boundary of the 
territory ceded to the Choctaw Nation by the 
Treaty of 1820.• It is found as a fact by the Court 
of Claims, that, in the location of the line which 
was surveyed under the authority of the United 
States, and fixed as the permanent boundary be-
tween the State of Arkansas and the Indian 
country by the Act of Congress of March 3,1875, 
18 Stat, at L. 476, the Government made a mistake, 
whereby they embraced in the territory appropri-
ated by the United States as part of the public 
lands, 136,204.02 acres of Indian lands. * * * This 
is a just and valid claim, for which the petitioner 
is entitled to recover. 

Il l 
( 4 ) 

The Lands; Their Area and Acreage. 

There appears to be a slight discrepancy in the 
computation of the area and acreage of the lands in 
controversy, as between the Report furnished by Gen-
eral Land Office for the use of the United States Court 
of Claims in the "Net Proceeds" case, in 1886, and the 
Report, by the same office, for the use of the Court, in 
the instant case. 

In the "Net Proceeds" case, the attorneys for the 
plaintiff, the Choctaw Nation, filed, on June 18, 1881, 
their Motion for a Rule on the Secretary of the Inter-
ior, for a Report from the General Land Office, show-
ing: 

I. A plat or tracing of the boundary line be-
tween the United States and the Choctaw Nation, 
as established by Article I of the treaty concluded 
between the United States and the Choctaw Na-
tion on the 20th day of January, 1825; and the 
said line as subsequently surveyed and established 
as the permanent boundary line between the State 
of Arkansas and the Choctaw Nation by the act of 
Congress approved March 3, 1875. 

II. The number of acres of land embraced 
within the two lines above specified and indicated. 

III. The quantity of said land sold, and the 
amount of money realized from the sale thereof. 

IY. The quantity of said lands disposed of 
otherwise than by a sale thereof for cash. 

V. The quantity of said lands remaining un-
sold, with such information in regard to the value 
thereof as may be in possession of the General 
Land Office. 
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The Rule prayed for was granted, by the court, 

on the same day. 
The Report, which the Rule of the court required, 

was prepared by the Commissioner of the General Land 
Office, and transmitted to the Secretary of the Inte-
rior, by letter dated August 4, 1881; and transmitted 
by the Secretary of the Interior to the Clerk of the 
United States Court of Claims, by letter dated August 
6, 1881. 

This Report, as to the area and acreage of the 
"Eastern Boundary" lands was, in substance, as fol-
lows : 

The following is a statement of the area of 
lands sold for cash, of lands otherwise disposed 
of, of lands remaining unsold, and the amount of 
money received for lands sold for cash, as given 
in the following statement, viz: 

R E C A P I T U L A T I O N . 

Amount of cash $23,930.61 

Land sold for cash $21,211.33 
Land otherwise disposed o f . 35,428.56 
Land unsold 79,564.13 

Total 136,204.02 

This area and acreage was accepted as correct, 
at the time and in that case, by both the plaintiff and 
defendant; and that was the area and acreage which 
both the United States Court of Claims and the Su-
preme C o u r t of the United States considered and 
passed upon, in the "Net Proceeds Case". 

(The foregoing facts, as to the area and acreage 
of the "Eastern Boundary" lands, in the "Net 
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Proceeds Case", are taken from the Printed Rec-
ord, in that case in the United States Court of 
Claims, pp. 1696-1698) 

"When the instant case arose, the Attorney Gen-
eral of the United States called upon the Secretary of 
the Interior for a full Report upon the whole subject 
of the "Eastern Boundary" lands, as of the date of 
the filing of the petition herein, on August 5, 1929. 

This request was transmitted to the Commission-
er of the General Land Office, by the Commissioner of 
Indian Affairs, dated November 9, 1933 (Record, 24-
25). 

The substance of the request, thus transmitted by 
the Commissioner of Indian Affairs, was as follows: 

A copy of the petition filed by the Chickasaw 
Nation in the above-mentioned case, and a copy 
of the communication of October 18, 1933, of Wil-
liam H. Fuller and Melven Cornish, Special At-
torneys for the Chickasaw Nation, concerning the 
matter, are transmitted herewith. Said attorneys 
request that in the Department's report to be 
made on the matters involved in the above-men-
tioned suit there be incorporated, 

a description and tabulation of the lands in 
controversy, what acreage of the total is still 
owned by the United States, what acreage has 
been disposed of by the United States, and 
what moneys have been received for s u c h 
lands as may have been disposed of. 
A report to the Attorney General concerning 

the above-mentioned suit and the matters involved 
is in course of preparation in the Indian Office, 
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and will be pleased if you will furnish us for use 
in connection with said report, the desired data 
relative to the lands involved in the above-men-
tioned suit. It is desired to ascertain what acreage 
of said lands is still owned by the United States, 
what acreage has been sold or otherwise disposed 
of by the Government, and what amount of money 
or other consideration has been received by the 
United States for such lands as may have been 
sold or otherwise disposed of. 

The Report of the Commissioner of the General 
Land Office was duly prepared and transmitted, by let-
ter dated December 26, 1933, to the Commissioner of 
Indian Affairs; and, by letter dated February 12,1934, 
such Report was transmitted, by the Secretary of the 
Interior, to the Attorney General of the United States. 

The detailed Report (being manuscript Schedules 
of the entire area and acreage of the "Eastern Bound-
a r y " lands, by Sections, parts of Sections, Townships 
and Ranges) was filed, as evidence in the instant case; 
but was not printed, by agreement between the Attor-
neys for the defendant, the United States, a n d the 
Special Attorneys for the plaintiff, the Chickasaw Na-
tion. 

The Report of the Commissioner of the General 
Land Office (including the substance of such Schedules, 
together with recapitulation thereof), as well as all 
other reports and official correspondence u p o n the 
whole subject, has been printed and made a part of the 
Record, in the instant case, as " E V I D E N C E FOR DE-

FEND A N T " , and runs from pages 14 to 31, inclusive; 
and the foregoing statements of fact are taken from 
such printed Record and unprinted Schedules. 

The captions appearing upon s u c h Schedules 
(which have been filed as evidence in the instant case, 
but not printed, by agreement between attorneys for 
plaintiff and defendant) bear the following title cap-
tions (Record, 34) : 

"Photostat copies of schedules on file in the 
General Land Office, showing areas and disposals 
of a tract of land surveyed in Arkansas, lying be-
tween the western boundary of the state and a line 
running due s o u t h from Ft. Smith to the Red 
River, claimed by the Choctaw Nation of Indians. 

"These schedules cover disposals up to Au-
gust 1, 1881. These copies were made in Decem-
ber, 1933, in connection with the claim of Chicka-
saw Nation, K-334. Filed in the Court of Claims 
August 5, 1929. Refer to General Land Office file 
No. 1516451." 

and 
"Photostat copies of schedules showing areas 

and disposals of a tract of land surveyed in Ar-
kansas, lying between the western boundary of the 
state and a line running due south from Ft. Smith 
to Red River, claimed by the Choctaw Nation of 
Indians. 

"These schedules made in December, 1933, 
from the tract books in the General Land Office, 
for use in the case of Chickasaw Nation v. The 
United States, cover disposals of land from Au-
gust 1, 1881, to August 5, 1929. (Refer to General 
Land Office file 1516451, K-334.) " 
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The substance of the report of the Commissioner 

of the General Land Office (Record, pp. 25-29) is as 
follows: 

I am enclosing three photostat copies each 
of the two schedules in this office showing the dis-
posals of such lands up to August 1, 1881, and 
three photostat copies of our schedules, just pre-
pared, showing the disposals of land in the strip 
from August 1, 1881, to the date of the filing of 
plaintiff's petition, August 5, 1929. (Photostats 
omitted from print.) 

and also, 
It is noted that in homestead cases this de-

partment in preparing its previous schedules of 
the strip of land involved, used the date of initia-
tion of the entry. Many of these homestead en-
tries never passed to patent, but were cancelled. 
In the preparation of the present schedules we 
have used the date of register's final certificate 
as the disposal date in homestead cases, thus caus-
ing a discrepancy in the acreage originally report-
ed as disposed of, and that remaining undisposed 
of. 

-X- ^ ^ 

and also, 
Upon recent calculation of areas of subdivi-

sions crossed by the line running from Ft. Smith 
south to Red River (disregarding fractional acres 
in some cases) it was found that the area of the 
strip is 136,955.05 acres. It is noted that there 
are some errors in the previous schedules. How-
ever, it appears that discrepancies may be resolv-
ed as follows: 
Court decision based on the following report as 
to disposals prior to August 1, 1881. 
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Acres 

Cash entries 21,211.33 
Otherwise disposed of 35,428.56 
Remaining unsold 79,564.13 

Total 136,204.02 
Increase by reason of present calcula-

tion of area 751.03 

Total area of strip 136,955.05 

Reported as remaining undisposed of 
Aug. 1, 1881 79,564.13 

Reported as disposed of but embraced 
in homesteads not proved up 2,597.82 

Actually remaining u n d i s p o s e d of 
Aug. 1,1881 82,161.95 

Increase by present calculation of 
areas 751.03 

Total undisposed of 82,912.98 

Disposed of from Aug. 1, 1881 to Aug. 
5, 1929: 
Cash entries 7,335.46 
Final homesteads 63,538.86 
Otherwise disposed of 1,476.57 
Remaining unsold Aug 5, 1929 . . 10,562,09 

82,912.98 

Cash entries p r i o r to Aug. 1, 
1881 21,211.33 

Cash entries since Aug. 1, 1881.. 7,335.46 
Otherwise disposed of Aug. 1, 

1881 32,830.74 
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Otherwise disposed of since Aug. 

1, 1881 (including homestead 
entries) 65,015.43 

Remaining unsold Aug. 5, 1929 . . 10,562.09 

Total area of strip 136,955.05 

The i t e m of 1,476.57 acres consists 
of the following: 

Withdrawn for national forest 734.91 
Military bounty land warrants 289.31 
Railroad selections 57.20 
Public sale (isolated t r a c t ) . . . . . . 166.15 
School selection 166.00 
Mineral entry 63.00 

1,476.57 
This report does not cover land transactions 

after August 5, 1929, inasmuch as it is the rule 
that accounting is taken as of the date of the fil-
ing of the petition in the Court of Claims. 

It is thus established, by the proof in the instant 
case, that the total area and acreage of the "Eastern 
Boundary" l a n d s , is 136,955.05 acres, and not 136,-
204.02 acres, which the proof showed, and which the 
courts considered and passed upon, in the "Net Pro-
ceeds Case", in 1886. 

We respectfully ask, therefore, that, in the in-
stant case, the court consider and pass upon an area 
and acreage of 136,955.05 acres, in determining t h e 
rights of the plaintiff, the Chickasaw Nation, in the 
"Eastern Boundary" lands. 

119 
( 5 ) 

What Has Been Done, and How, and Why, in the In-
stant Case: 

To overcome the total lack of evidence, as to the 
value of the "Eastern Boundary" lands, and the er-
roneous classification and valuation of the same, as 
public lands of the United States, under the "Gradu-
ation Act" of August 4, 1854, in the "Net Proceeds 
Case"; and 

To establish, by evidence taken and filed and 
made a part of the printed Record, in the instant case, 
the value of the "Eastern Boundary Lands", at the time 
of their confiscation and appropriation, by the United 
States, under the Act of March 3, 1875. 

In the "Net Proceeds Case", the Record shows 
that there was no evidence whatsoever bearing upon 
the value of the lands in controversy ; and that such 
lands were erroneously classified and valued, as public 
lands of the United States (under the "Graduat ion 
A c t " August 4, 1854), for twenty one years prior to 
the time they passed from Indian ownership, and, (un-
der the Act of March 3, 1875), become public lands of 
the United States, by confiscation and appropriation. 

Because of lack of evidence, as to value, and be-
cause of such erroneous classification, (and the appli-
cation of "graduated pricesor reduced prices, ac-
cording to the Act of 1854), judgment was rendered 
for a nominal and arbitrary valuation of 50 cents per 
acre, or for the total sum of $68,102.00 for the 136,-
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204.02 acres, the acreage then found to be involved in 
the controversy. 

Our contention is that, in the instant case, judg-
ment should be rendered in favor of the plaintiff, the 
Chickasaw Nation, for the value of its One Fourth in-
terest in the lands in controversy, at the time of their 
confiscation and appropriation (under the Act of 
March 3,1875), with interest from that date to the date 
of the judgment. 

In the hereinabove quoted findings of fact and con-
clusion of law, in the "Net Proceeds Case", both the 
United States Court of Claims and the Supreme Court 
of the United States, have set out the history of the 
controversy relating to the "Eastern Boundary" lands, 
and have established the general liability of the United 
States to compensate the Indian owners for the con-
fiscation and appropriation of such lands; and it is 
assumed that the findings and conclusions, by the court, 
in the instant case, upon the history of the controversy 
and the general liability of the United States, will be 
the same. 

However, the plaintiff, the Chickasaw Nation, in 
the instant case, is not willing to accept the findings 
of the courts, in that case, upon the value of the lands 
in controversy, when (as shown by the Record) there 
was no evidence whatsoever upon that subject; nor 
is it willing to accept the "graduated prices" (or re-
duced sale prices), according to the "Graduation A c t " 
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of 1854, upon the erroneous theory that such lands 
were public lands of the United States from 1854 to 
1875, and thus suffer the penalties of "graduated" 
prices (or reduced prices), when, during all of this 
time (and up to the Act of 1875) t h e y were Indian 
lands, and belonged, wholly to the Indian owners. 

For the reasons stated, we do not dare wholly rest 
the instant case upon the Record in the ' ' Net Proceeds 
Case" ; and it has been necessary to make up an en-
tirely new Record upon the subjects of the valuation 
and classification of the lands in controversy. 

Therefore, in the instant case, the plaintiff, the 
Chickasaw Nation, has taken evidence anew, for the 
purpose of showing the value of the lands in contro-
versy, at the time t h e y became public lands of the 
United States, by confiscation and appropriation, un-
der the Act of March 3, 1875; and it has also been 
necessary to call attention to certain parts of the Rec-
ord in the "Net Proceeds Case", for the purpose of 
overcoming the erroneous classification and valuation 
of such lands, as public lands of the United States, 
according to the '4 Graduation A c t ' ' of August 4, 1854. 

We have, also, deemed it of tremendous impor-
tance to make plain to the court, in the instant case, 
just why the evidence and arguments referred to, upon 
this particular phase of the case, has been so necessary. 



100 
The probative force of such evidence, bearing upon 

the value of the lands in controversy, and the validity 
of the arguments bearing upon the erroneous class-
ification of such lands, will be fully set out in the AR-
GUMENT which follows. 

(a) In the "Net Proceeds Case", there was no 
evidence whatsoever bearing upon the value of the 
"Eastern Boundary" lands. 

The entire Record (both printed and unprinted), 
in the '4 Net Proceeds C a s e ' h a s been examined. 

The p r i n t e d Record of " E V I D E N C E FOR 
C L A I M A N T " , in that case, comprises two printed vol-
umes (Volumes I, I I and a part of I I I ) , having a total 
of 1740 printed pages. 

The only evidence that has any bearing whatso-
ever upon the "Eastern Boundary" lands, is found 
upon pages 1696-1698, inclusive; and consists of only 
three printed pages. Those pages comprise only of-
ficial documents and reports relating, solely and whol-
ly, to the history of the subject; a description of the 
lands in controversy (by parts of sections, Sections, 
Township a n d Ranges); and a computation of the 
acreage thereof. 

This record contains no evidence whatsoever, 
bearing upon the value of the "Eastern Boundary" 
lands. 

The " B R I E F FOR THE C L A I M A N T " (consist-
ing of 408 printed pages) has also been examined, for 
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the purpose of learning what arguments, if any, were 
advanced by the attorneys for the plaintiff, the Choc-
taw Nation, upon the subject of the value of the lands 
in controversy, since, as shown by the Record, no evi-
dence- whatsoever, upon that subject, had been taken 
and filed. 

The only reference which that very able and com-
prehensive Brief makes to the "Eastern Boundary" 
lands appears upon pages 94 to 100, inclusive thereof: 
and is confined, almost wholly, to the history of the 
confiscation and appropriation of such lands, by the 
United States, under the Act of Congress of March 
3,1875, and to the general liability of the United States 
to compensate the Indian owners. 

It conclusively appears therefrom t h a t no evi-
dence was taken upon the subject of the value of the 
lands. Therein the attorneys for the plaintiff, the Choc-
taw Nation (upon page 100 of the Brief) , say: 

" I f it shall be objected that there is no suf-
ficient evidence of the actual value of the lands, 
thus taken from the claimant, upon which t h e 
court can base its judgment, then our reply is that 
the claimant may demand for the lands thus taken 
the price at which the United States has author-
ized them to be sold." 

It thus appears (not only from an examination of 
the Record, as above set out, but from the quotation 
from the Brief of the attorneys for the plaintiff, the 
Choctaw Nation), that there was 

"* * * no sufficient evidence of the actnal value of 
the lands. * * *", 
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but the attorneys, recognizing the weakness of their 
position (growing out of the total lack of evidence, as 
to the value of the lands), suggested, as an alternative, 
that the court "base its judgment", as to the value of 
the lands in controversy, upon 

"» * * the price at which the United States has au-
thorized them to be sold," 

It is apparent that this solution of the difficulty 
was adopted by the court. 

Upon the Record thus made up (together with the 
voluntary statement by the attorneys for the plaintiff, 
the Choctaw Nation, that there was "no sufficient evi-
dence" of the "actual value of the lands", and the fur-
ther statement that the court should "base its judg-
ment" upon "the price at which the United States has 
authorized them to be sold"), the court could have 
done no more, and no less, that what was actually done. 

The only act of Congress authorizing the sale of 
public lands of the United States at "graduated" 
prices (or reduced prices), was the "Graduation A c t " 
of August 4, 1854; and it was under this act that the 
value of the "Eastern Boundary" lands, in the "Net 
Proceeds Case", was fixed and determined, and the 
judgment rendered, as will be shown. 

(b) In the "Net Proceeds Case", the "Eastern 
Boundary" lands were erroneously classified and val-
ued, as public lands of the United States, under the 
"Graduation Act of 1854"; and judgment, as to the 
value of the lands, was rendered upon such erroneous 
classification and valuation. 
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It has been made plain that there was no evidence 

whatever, as to the value of the "Eastern Boundary" 
lands, in the " N e t Proceeds Case". 

We have also asserted: 
First, That, because of such lack of evidence, as to 

value, the attorneys for the claimant, the Choc-
taw Nation, made the alternative suggestion 
that the court "base its judgment", as to the 
value of the lands, upon "the price at which 
the United States has authorized them to be 
sold"; and 

Second, That, since the Act of August 4, 1854 was the 
only applicable act or law governing and reg-
ulating the prices at which public lands of the 
United States might be offered and sold, the 
lands in controversy were erroneously classi-
fied and valued under that act, as public lands 
of the United States; and, accordingly, judg-
ment was rendered u p o n the basis of the 
"graduated" prices (or reduced prices) fixed 
by that act, and not upon the basis of the ac-
tual value of such lands, at the time of their 
confiscation and appropriation, by the United 
States, under the Act of March 3, 1875. 

Does the Record confirm these assertions as to 
exactly what was done? 

Does it appear that the rule and yardstick which 
the court used for the measurement of the value of the 
lands in controversy arose out of the "Graduation 
A c t " of 1854? 

When the court came to render its judgment upon 
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the value of the "Eastern Boundary" lands (21 Ct. 
Cls., 109-110), it said: 

" F r o m the best evidence before us, we have 
found the value of the lands to be * * * . " 

The court was well aware of the dilemma which 
arose and confronted it, upon this particular phase of 
the case. 

No evidence whatsoever had been taken on behalf 
of the claimant, the Choctaw Nation, bearing upon the 
value of the lands; and besides, its attorneys had, them-
selves, suggested that, because of lach of evidence, as 
to value, the court might "base its judgment" upon 
"the price at which the United States has authorized 
them to be sold." 

Accordingly, the only applicable act or law gov-
erning and regulating the prices at which public lands 
of the United States might be offered and sold (the 
"Graduation A c t " of August 4, 1854) was adopted 
and applied to these Indian lands, upon the erroneous 
theory that they were public lands of the United States. 

This conclusion is not only proven by the Record; 
but the reasonableness of the conclusion is proven by 
simple arithmetic. 

The "Graduation A c t " was passed in 1854. It 
provides that public lands of the United States (and 
which are subject to purchase at the regular "govern-
ment price" of $1.25 per acre), which have been on 
the market for 10 years or upwards, and "remaining 
unsold", shall be subject to sale at $1.00 per acre • and 

f o r 15 years, at 75 cents per acre; and f o r 20 years, at 
50 cents per acre. 

If these lands had been public lands of the United 
States in 1854 (when the "Graduation A c t " was 
passed), they would certainly have been subject to sale 
at the regular "government price" of $1.25 per acre. 
Then, having remained unsold for 10 years, or until 
1864, they would have been subject to sale at $1.00 per 
acre; and, remaining unsold for another 5 years, or 
until 1869, the price would have fallen to 75 cents per 
acre; and for another 5 years, or until 1874, the price 
would have further fallen to 50 cents per acre. 

This price of 50 cents per acre was the "gradu-
ated" price (or reduced price) in 1874; and that was 
just one year before the passage of the Act of March 
3, 1875, under which the "Eastern Boundary" lands 
were confiscated and appropriated, by the United 
States; and that was exactly the price fixed and de-
termined by the judgment of the court. 

This makes plain the conflict of theories, as to the 
classification and valuation of the lands in controversy, 
upon which the courts acted in t h e "Net Proceeds 
Case", and the theory of the 1875 value of such lands, 
which the court is asked to adopt and act upon in the 
instant case. 

In the "Net Proceeds Case", the courts acted 
upon the erroneous classification and valuation of such 
lands, as public lands of the United States at the time 
of the passage of the "Graduation A c t " of 1854; and 
values w e r e fixed and determined at "graduated" 
prices (or reduced prices), according to that act. 
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In the instant case, the court is asked to hold that 

the lands in controversy were Indian lands (and owned 
by the Choctaw and Chickasaw Nations) until their 
confiscation and appropriation by the United States, 
under the Act of March 3, 1875; that, at no time prior 
to 1875 were they public lands of the United States; 
that the "Graduation A c t " of August 4, 1854, had no 
application to such lands, prior to March 3, 1875; and 
that judgment should be rendered, in favor of t h e 
plaintiff, the Chickasaw Nation, for the actual value 
of its interest in the lands in controversy, at the time 
of their confiscation and appropriation, by the United 
States, on March 3, 1875, together with interest from 
that date to the date of the judgment. 

The conclusion that the courts, in the "Net Pro-
ceeds Case", fixed and determined the value of t h e 
"Eastern Boundary" lands, under the "Graduation 
A c t " of 1854, upon their erroneous classification and 
valuation as public lands of the United States, is fur -
ther confirmed by the Record in the instant case. 

When the petition herein was filed, the Commis-
sioner of Indian Affairs, by letter dated November 9, 
1933 (Record 23-25) called upon the Commissioner of 
the General Land Office for a full and complete Re-
port upon the subject of t h e "Eastern Boundary" 
lands. 

The Report of the Commissioner of the General 
Land Office is dated December 26, 1933 (Record, 25-
29). 

Therein, upon the subject of the valuation and 

classification of such l a n d s , in the "Net Proceeds 
Case", and the fact that the "Graduation A c t " of 1854 
was adopted and applied, as the basis for such valua-
tion and classification, the Commissioner of the Gen-
eral Land Office (Record, 27-28), says: 

The settlement of $68,102.00, in favor of the 
Choctaws, appears to have been computed on a 
basis of 50 cents per acre for the 136,204.02 acres, 
this having been the area stated by this depart-
ment in account rendered. 

The graduation act of August 4, 1854 (10 
Stat. 574) Sec. 1, provided as follows: 

That all of the public lands of the United 
States which shall have been in market for 
ten years or upwards, prior to the time of 
application to enter the same under the pro-
visions of this act, and still remaining un-
sold, shall be subject to sale at the price of 
one dollar per acre; and all of the lands of 
the United States, that shall have been in 
market for fifteen years or upwards, as afore-
said, and still remaining unsold, shall be sub-
ject to sale at seventy-five cents per acre; and 
all of the lands of the United States that shall 
have been in market for twenty years or up-
wards, as aforesaid, and still remaining un-
sold, shall be subject to sale at fifty cents per 
acre; and all of the lands of the United States 
that shall have been in market for twenty-
five years and upwards, as aforesaid, and still 
remaining unsold, shall be subject to sale at 
twenty-five cents per acre; and all of t h e 
lands of the United States that shall have 
been in market for thirty years or more, shall 
be subject to sale at twelve-and-a-half cents 
per acre; * * * 
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It thus appears that the Commissioner of the Gen-

eral Land Office adds his voluntary testimony, in the 
instant case, to the overwhelming evidence which is 
furnished by the Record in the "Net Proceeds Case", 
that the courts, in that case, fixed and determined the 
value of the "Eastern Boundary" lands (and render-
ied judgment accordingly) upon the theory that such 
lands were public lands of the United States, and that 
their value should be measured by the rule and yard-
stick authorized and directed to be used by the ' ' Grad-
uation A c t " of August 4, 1854; to-wit, at the "grad-
uated" prices (or reduced prices) therein set out. 

Thus, by this process, the lands were paid for, 
not at their actual value (plus interest), at the time 
they were confiscated and appropriated, by the United 
States, in 1875 (the "pay day" upon which the United 
States must settle with the Indian owners), but as of a 
time 21 years prior thereto, and after the regular "gov-
ernment price" of $1.25 per acre had been "gradu-
ated" ( o r reduced) to 50 cents per acre, upon the er-
roneous theory of ownership, classification and valua-
tion; and under a law (the "Graduation A c t " of 1854) 
which had no application whatsoever to Indian lands. 

Then, in the same Report, the Commissioner of 
the General Land Office, after having set out a n d 
stressed the application of the "Graduation A c t " of 
1854 to the lands in controversy, in the ' ' Net Proceeds 
Case" , and how that act governed the valuation and 
classification of the "Eastern Boundary" lands, in 
that case, further says: 

"Th is explains the fact of the graduation 
of prices in the first Schedule." (Record, 28). 

The Schedule, thus referred to (classifying such 
lands as public lands, and valuing them at "graduated" 
prices, or reduced prices, according to the "Graduation 
Act" of 1854), was all the court had before it, when it 
come to render judgment, upon values, in the "Net 
Proceeds Case". 

Thus, in the instant case, the Commissioner of the 
General Land Office states, definitely and positively, 
that the lands in controversy, in the matter of classi-
fication and valuation, were dealt with, f o r the use of 
the courts in the 4' Net Proceeds' ' case, upon the basis 
of "graduated" prices, (or reduced prices) by the of-
ficials of the United States, in the preparation of the 
Schedule which, alone, was before the courts in that 
case. 

There existed nowhere any authority for the use 
of "graduated" prices (or reduced prices) except ac-
cording to the "Graduation A c t " of 1854; and that 
is the very act which the Commissioner of the General 
Land Office quotes and comments upon, in his Report 
of December 26, 1933, upon the "Eastern Boundary" 
lands, for the use of the court in the instant case. 

Then, the concluding statement of the Commis-
sioner of the General Land Office, in the same Report, 
throws the most powerful illumination upon the trans-
actions under discussion; and is most significant, com-
ing, as it does, from that governmental Office most fa-
miliar with the whole subject, and upon whose reports 
all others must rely. 
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It wholly supports the conclusions which we have 

drawn from the Record in the "Net Proceeds Case", 
as above set out; and, it is respectfully submitted, 
should have a strong bearing upon the issues, in the in-
stant case, as to the basis for the valuation of the 
lands in controversy. 

Therein, the Commissioner of the General Land 
Office (Record, 28) further says: 

"This Act (the quoted 'Graduation Act' of 
1854) may have been a factor in the award of the 
court in favor of the Choctaws", 

meaning, of course, that the "Graduation A c t " of 1854 
was the factor that caused the court to value the "East-
ern Boundary" lands at 50 cents per acre, and to com-
pensate the plaintiff, the Choctaw Nation, in the ' ' Net 
Proceeds Case", for its interest in such lands, at that 
price, instead of at the actual 1875 value of the same, 
with interest. 

This is a fair and candid statement; and we can-
not refrain from saying that it manifests the same 
spirit of fairness and candor that has characterized 
the other Reports of other Government officials, in this 
and other cases, in setting out the true history of the 
events, so necessary in the trial of such cases. 

It has been shown that no evidence whatsoever 
was offered by the plaintiff, the Choctaw Nation, as to 
the fair 1875 values of the lands involved; and that no 
objection was made to their erroneous classification 
and valuation, as public lands of the United States, in 
the Schedule furnished by the General Land Office; 

nor was t h e r e any objection to their valuation, at 
"graduated" prices (or reduced prices), according to 
the "Gradnation A c t " of 1854. 

The "Eastern Boundary" lands were, in law, 
Indian lands until confiscated and appropriated, in 
1875. 

In the "Net Proceeds Case", (21 Ct. Cls., 109-
10), this court held: 

" B y the act of 1875 (18 Stat., L. 476), the 
line erroneously surveyed was fixed as the perma-
nent boundary of the State of Arkansas and the 
Indian country; by force of the act, the land be-
longing to the claimant was taken f o r the use and 
benefit of the defendant * * *"; 

and also, 
"The record shows not only an appropria-

tion, in fact, of a large part of the land, but, in 
law, there is an appropriation of the whole, by 
the legal establishment of the boundary line as 
provided for in the Statute." 

Then, in the same case, this decision was affirmed 
by the Supreme Court of the United States (119 U. S., 
1-44). 

Thus it is held and established that these lands 
were Indian lands until 1875, when appropriated and 
confiscated. 

True, the "Eastern Boundary" lands were treat-
ed as public lands of the United States, f o r many years 
prior thereto, because of the false surveys of 1825 and 
1857. The United States went so far as to sell, and 
otherwise dispose of, a large part of such lands, to 
settlers. 
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It classified them as public lands, and valued them 

at "graduated" prices (or reduced prices), according 
to the "Graduation A c t " of 1854; and, thereupon, the 
courts valued them, in the "Net Proceeds Case", and 
settled with the Choctaw Nation, the plaintiff, in that 
case, for its interest in such lands, upon that basis. 

How, may we inquire, is the plaintiff, the Chick-
asaw Nation, concerned with, or affected by, what was 
done by the officials of the United States, acting among 
themselves, or with their grantees or vendees; or con-
cerned with, or affected by, a proceeding (the "Net 
Proceeds Case") , to which it was not a party? 

As stated, the plaintiff, the Chickasaw Nation, 
in the instant case, is not willing to have compensa-
tion for its interest in the "Eastern Boundary" lands, 
fixed and paid upon that basis. 

That is not the correct basis; and the same is not 
correct because of the erroneous classification of such 
lands, as public lands of the United States, and their 
erroneous valuation, at "graduated prices" (or re-
duced prices), according to the "Graduation A c t " of 
1854; and it is for the purpose of showing that what 
was done in the "Net Proceeds Case" (in the matter 
of classification and valuation), should not be applied 
to the instant case, that we have so meticulously set 
out, and so earnestly commented upon, what the record 
shows upon that phase of the "Net Proceeds Case". 

We grant that some of such comments might be 
classed as "Argument" , and might, more properly be-
long in that part of this Brief; but our explanation is 
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that we have thought it the best arrangement to include 
in this "Statement of the Case", all matters and things 
heretofore presented and passed upon, in relation to 
the "Eastern Boundary" lands, in the "Net Proceeds 
Case", and to include in the "Argument" which fol-
lows, the law and the facts which relate to the issues 
properly arising in the instant case. 

( c ) In the instant case, evidence has been taken 
and filed and made a part of the printed Record, es-
tablishing the value of the "Eastern Boundary" lands, 
at the time of their confiscation and appropriation, by 
the United States, under the Act of March 3, 1875. 

Since, as above shown, the judgments of the United 
States Court of Claims and the Supreme Court of the 
United States, in the "Net Proceeds Case", in so far 
as they relate to the values of the "Eastern Bound-
ary" lands, were rendered without any evidence what-
soever having been taken as to values, and upon the er-
roneous classification and valuation of such lands, as 
public lands of the United States, under the " G r a d -
uation A c t " of August 4, 1854, we have deemed it 
necessary, in the instant case, to cover the subject of 
values, by evidence, taken and filed and made a part 
of the printed Record herein, for the purpose of estab-
lishing the values of such lands, at the same time of 
their confiscation and appropriation, by the United 
States, under the Act of March 3, 1875. 

It may be interesting to speculate as to how, and 
why, in the "Net Proceeds Case", the plaintiff, the 
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Choctaw Nation, was willing to permit that case to go 
to final judgment without having taken any evidence 
whatsoever as to the values of the "Eastern Bound-
ary" lands. 

The only explanation that the record justifies is that 
the claim for compensation for such lands was a small 
and comparatively insignificant item in a great case in-
volving items aggregating many millions of dollars; 
and that this small item (differing wholly from the 
other more important items, requiring a wholly dif-
ferent line of evidence, and having been included only 
because the Jurisdictional Act was broad enough to au-
thorize its inclusion), was overlooked when the other 
evidence (comprising more than 1700 printed pages) 
was being taken; and that, when the case came to be 
closed and argued and submitted, for final decision, it 
was decided to submit this small item without evidence, 
as to value, and upon the mere contention for a valua-
tion at "the price at which the United States has au-
thorised them, to be sold". 

It should be borne in mind (and the Record in the 
"Net Proceeds Case" so shows) that the primary ob-
ject of that case was to recover compensation for the 
"Net Proceeds" of the sales of the lands of the Choc-
taws, in the old Choctaw Nation and east of the Mis-
sissippi River, prior to the Western emigration. The 
Jurisdictional Act was broad enough to include 

" * * * all questions of difference arising out of 
treaty stipulations with the Choctaw Nation. * * * " 
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While the "Eastern Boundary" c l a i m was a 

" s t r a y " , so to speak, and wholly unrelated to all the 
other claims, yet the Jurisdictional Act w a s broad 
enough to include it ; and accordingly it was included. 
Thereafter, apparently, very little attention was paid 
to it, since (as shown by the Record), it was accorded 
only three pages in a printed Record of more than 
1700 pages. 

Irrespective of the reasons for the lack of evi-
dence, and for failure to resist the erroneous classifi-
cation and valuation which followed, that is exactly 
what was done, upon this item, as shown by the Rec-
ord in the "Net Proceeds" Case. 

After having admitted that "no sufficient evidence 
of the actual value of the lands" had been taken, the 
plaintiff, the Choctaw Nation, suggested that the court 
"base its judgment", as to values, upon "the price 
at which the United States has authorized them to be 
sold". 

How, and at what price, had the United States 
"authorized them to be sold?" The answer is : Under 
the "Graduation A c t " of 1854, and at the "graduated" 
prices (or reduced prices), fixed by that act, for pub-
lic lands of the United States. 

It was not even insisted or suggested that the 
"Government, price" of $1.25 per acre would be rea-
sonable and fair, for 1875 values. 

Thus the plaintiff, the Choctaw Nation, not only 
furnished no evidence whatsoever as to 1875 values, 
but stood by, and, by its suggestion that the court 
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might "base its judgment" upon "the price at which 
the United States has authorized them to be sold", 
permitted the erroneous classification and valuation 
of s u c h lands, at "graduated" prices (or reduced 
prices), according to the "Graduation A c t " of 1854; 
and that price, by the application of that act, was 50 
cents per acre; and that (by what amounted to an 
agreement between the parties), is what the courts 
found. 

The application of what transpired in the "Net 
Proceeds Case" (in the matter of the classification and 
valuation of the lands in controversy), to the instant 
case, would be no less than tragic; and that is what 
we are so earnestly endeavoring to make plain. 

The evidence, as to the value of the "Eastern 
Boundary" lands, in 1875, which has been taken and 
filed and made a part of the printed Record, in the in-
stant case, shows, as we contend, that they had a value, 
in 1875, which was "equal to, or more than" the "Gov-
ernment price" of $1.25 per acre, which the plaintiff, 
the Chickasaw Nation, is willing to accept, as the 1875 
values of such lands. 

It is suggested, in the instant case, that the 1875 
values of the lands in controversy, be fixed at the "Gov-
ernment price" of $1.25 per acre, not because higher 
values could not be claimed (and established by the 
evidence herein), but because that would seem to be the 
most reasonable and practicable basis for determining 
1875 values; and that its compensation, for its inter-
est in such lands, be fixed upon that basis, with the ad-
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dition of interest upon such amount so fixed and al-
lowed, from t h a t date to the date of the judgment 
herein. 

Therefore, the evidence as to 1875 value, in the 
instant case, has been taken and presented: (1), for the 
purpose of avoiding the unfortunate situation (as to 
the l a c k of any evidence, whatsoever, as to values) 
which arose in the "Net Proceeds Case" ; and (2), for 
the purpose of showing that the willingness of t h e 
plaintiff, the Chickasaw Nation, to have the "Govern-
ment price" of $1.25 per acre applied to such lands, 
for the determination of their 1875 value, shows a com-
mendable spirit of reasonableness and fairness, in the 
settlement of a complicated and long standing contro-
versy. 

What, exactly, has been done, in the instant case, 
for the purpose of establishing (by evidence taken and 
filed and made a part of the printed Record herein) the 
actual value of the lands in controversy, at the time 
of their confiscation and appropriation, by the United 
States, under the Act of March 3, 1875? 

Such evidence consists of the following: 
F I R S T , 

The official records and reports of the va-
rious officials of the United States, bearing upon 
t h e history of the "Eastern Boundary" lands, 
from the beginning of the controversy to the pres-
ent time; and, 
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S E C O N D , 

Evidence taken in the live counties of Little 
River, Sevier, Polk, Scott and Sebastian, in the 
State of Arkansas, in which the "Eastern Bound-
ary " lands are located, as shown by the actual de-
scriptions of such lands (by parts of Sections, Sec-
tions, Townships and Ranges), according to the 
Schedules prepared by the General Land Office 
of the United States, and filed, by the Attorney 
General of the United States, as evidence in the 
instant case, but not printed; which Schedules are 
referred to, and described, by Titles, on page 34 
of the printed Record. 

(Record, 14-31; and 33-93.) 

This evidence bears directly upon the values of 
the lands in controversy, at the time of their confisca-
tion and appropriation, by the United States, under 
the Act of March 3, 1875; and comprises numerous 
transaction, in the actual purchase and sale of such 
lands, between citizens of the State of Arkansas, to-
gether with the considerations paid and received; and 
also the listing and assessment of the same lands, for 
advalorem taxation, together w i t h the valuations, 
placed thereon, for taxation purposes, by the various 
taxing officials of the various counties of the State of 
Arkansas. 

All of such transactions, thus set out in the evi-
dence, are shown to have occurred prior to, contempo-
raneous with, and shortly after, the date upon which 
such lands were confiscated and appropriated, by the 
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United States, under the Act of Congress of March 3, 
1875. 

The plaintiff, the Chickasaw Nation, in the instant 
case, is praying for a judgment for its One Fourth in-
terest in the lands in controversy, at the ' ' Government 
p r i c e " of $1.25 per acre, at the time of their confisca-
tion and appropriation, by the United States, on March 
3,1875, with interest, at 5% per annum, from that date 
to the date of the judgment; and the evidence which 
has been taken, and filed and made a part of the printed 
Record, in the instant case, is relied upon as showing 
that its suggestions, as to the 1875 value of the lands 
in controversy (at the "Government price" of $1.25 
per acre), are more than reasonable, and should be 
adopted. 
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(6) 

The Issues. 

. W e t h i n k { t f a i r a n d reasonable to assume that no 
issues will arise, in the instant case, as to, 
(1) The common ownership, by the Choctlw and Chick-

asaw Nations, of the "Eastern Boundary" lands 
at the time of their confiscation and appropria 

T m V S t a t e s ' u n d e r t h e A c t o f * * * 
(2) The area and acreage of such lands; and 
(3) The general liability of the United States to pay 

just compensation to be awarded now" f o r the 
lands thus confiscated and appropriated. 

. W h a t ' t l ien> a r e the issues which arise, and re-
quire consideration and final decision, in the instant 

They are, as we respectfully contend, as follows:' 
(1) H o w is the common interest of the Chickasaw Na-

tion, m the "Eastern Boundary- lands, toTe de-
termmed, for the purposes of the instant cafe» 

(2) Has the Chickasaw Nation been compensated for 
its interest m such lands ?; and 

(3) Upon what basis shall the court determine t h e 
total sum of money now due the Chickasaw Na-
tion, tor its interest in such lands? 

The ARGUMENT which follows (under Subdi-
vision III of this Brief) will be addressed, mainly, to 
the three propositions, as immediately above set out 
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II. 

REQUEST FOR FINDINGS OF FACT. 

The plaintiff, the Chickasaw Nation, considering 
the facts hereinafter set forth to be proven, and deem-
ing them material to the due presentation and final 
consideration of the instant case, respectfully requests 
"Special Findings of Fact", as follows: 

Finding 1. 

The lands in controversy, in the instant s u i t , 
(known as the "Eastern Boundary" lands) were a 
part of the western lands originally acquired by the 
Choctaw Nation under Article II of the Treaty of 1820, 
between the United States and the Choctaw Nation (7 
Stat., 210) as follows: 

For and in consideration of the foregoing 
cession, on the part of the Choctaw nation, and in 
part satisfaction for the same, the Commissioners 
of the United States, in behalf of said States, do 
hereby cede to said nation, a tract of country west 
of the Mississippi River, situate between the Ar-
kansas and Red River, and bounded as follows :— 
Beginning on the Arkansas River, where the lower 
boundary line of the Cherokee strikes the same; 
thence up the Arkansas to the Canadian Fork, and 
up the same to its source; thence due South to the 
Red River; thence down Red River, three miles 
below the mouth of Little River, which empties 
itself into Red River on the north side; thence a 
direct line to the beginning. 
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Finding 2. 

By Article I of the Treaty of 1825, between the 
United States and the Choctaw Nation (7 Stat., 234), 
the permanent eastern boundary line of the lands be-
longing to the Choctaw Nation was fixed and agreed 
upon, as follows: 

The Choctaw Nation do hereby cede to the 
United States all that portion of the land ceded 
to them by the second article of the Treaty of 
Doak Stand, as aforesaid, lying east of a line be-
ginning on the Arkansas, one hundred paces east 
of Fort Smith, and running thence due south, to 
Red River; It being understood that this line shall 
constitute, and remain, the permanent boundary 
between the United States and the Choctaws; and 
the United States agreeing to remove such citi-
zens as may be settled on the west side, to the east 
side of said line, and prevent future settlement 
from being made on the west thereof. 

Finding 3. 

The boundaries of the western lands of the Choc-
taw Nation (with particular reference to the eastern 
boundary line between the Indian country and the Ter-
ritory of Arkansas), were set out by the Treaty of 
1830, between the United States and the Choctaw Na-
tion (7 Stat., 333); and there was also included in that 
treaty a provision for the issuance of a formal Patent, 
conveying such lands in fee simple. 

Article II of that Treaty is as follows: 
The United States under a grant specially to 

be made by the President of the U. S. shall cause 
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to be conveyed to the Choctaw Nation a tract of 
country west of the Mississippi River, in fee sim-
ple to them and their descendants, to inure to them 
while they shall exist as a nation and live on it, 
beginning near Fort Smith where the Arkansas 
boundary crosses t h e Arkansas River, running 
thence to the source of the Canadian fork; if in the 
limits of the United States, or to t h o s e limits; 
thence due south to Red River, and down Red 
River to the west boundary of the Territory of 
Arkansas; thence north along that line to the be-
ginning. The boundary of the same to be agree-
ably to the Treaty made and concluded at Wash 
ington City in the year 1825. The grant to be exe-
cuted so soon as the present Treaty shall be rat-
ified. 

Finding 4. 

The formal Patent, setting out the boundaries of 
the western lands of the Choctaw Nation (and particu-
larly referring to t h e eastern boundary thereof, as 
fixed and agreed upon in the Treaty of 1825), was exe-
cuted on March 23, 1842, and is as follows: 

The United States of America, to all to whom 
these presents shall come, greeting: 
Whereas, by the second article of the treaty 

began and held at Dancing Rabbit creek on the 
fifteenth day of September, in the year of our 
Lord one thousand eight hundred and thirty (as 
ratified by the senate of the United States on the 
24th day of February, 1831), by the commission-
ers on the part of the United States, and the min-
goes, chiefs, captains, and warriors of the Choc-
taw nation, on the part of said nation, it is pro-
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vided that " the United States, under a grant spe-
cially to be made by the president of the United 
States, shall cause to be conveyed to the Choctaw 
nation" a tract of country west of the Mississippi 
river, in fee simple, to them and their descendants 
to inure to them while they shall exist as a nation' 
and live on it, beginning near Fort Smith, where 
the Arkansas Boundary c r o s s e s the Arkansas 
river, running thence to the source of the Canad-
ian fork, if in the limits of the United States, or 
to those limits; thence due south to Bed River and 
down Red River to the west boundary of the terri-
tory of Arkansas; thence north along that line to 
the beginning, the boundary of the same to be 
agreeably to the treaty made and concluded at 
Washington city in the year 1825: 

Now, know ye that the United States of Amer-
ica, in consideration of the premises, and in exe-
cution of the agreement and stipulation in the 
aforesaid treaty, have given and granted, and by 
these presents do give and grant, unto the said 
Choctaw nation the aforesaid "tract of country 
west of the Mississippi": to have and to hold the 
same, with all the rights, privileges, immunities, 
and appurtenances of whatsoever nature there-
unto belonging, as intended " t o be conveyed" by 
the aforesaid article, " i n fee simple to them and 
their descendants, to inure to them, while they 
shall exist as a nation and live on it, ' ' liable to no 
transfer or alienation, except to the United States, 
or with their consent. 

In testimony whereof, I, John Tyler, presi-
dent of the United States of America, have caused 
these letters to be made patent, and seal of the 
general land office to be hereunto affixed. Given 
under my hand, at the city of Washington, the 
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twenty-third day of March, in the year of our Lord 
one thousand eight hundred and forty-two, and 
of the independence of the United States the six-
ty-sixth. 

By the president: 
JOHN TYLER. 
DAN'L W E B S T E R , 

Secretary of State. 
JOHN C. SPENCER, 

Secretary of War. 
T. H A R T L E Y CRAWFORD, 
Commissioner of Indian Affairs. 

Finding 5. 

The Chickasaw Nation purchased and acquired, 
for a valuable consideration, a common interest in all 
the lands of the Choctaw Nation, under the Treaty of 
1837, between the United States, and the Choctaw and 
Chickasaw Nations (11 Stat., 573). 

The pertinent parts of that Treaty, showing the 
extent and nature of the rights thus acquired by the 
Chickasaws, and the consideration paid therefor, are 
as follows: 

A R T I C L E I . 

It is agreed by the Choctaws that the Chicka-
saws shall have the privilege of forming a district 
within the limits of their country, to be held on the 
same terms that the Choctaws now hold it, except 
the right of disposing of it, which is held in com-
mon with the Choctaws and Chickasaws, to be call-
ed the Chickasaw district of the Choctaw Nation, 

0 have an equal representation in their General 
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Council, and to be placed on an equal footing in 

every other respect with any of the other districts 
of said nation, except a voice in the management 
of the consideration which is given for these rights 
and privileges; and the Chickasaw people to be en-
titled to all the rights and privileges of Choctcws 
with the exception of participating in the Choctaw 
annuities, a n d the consideration to be paid for 
these rights and privileges, and to be subject to 
the same laws to which the Choctaws are; but the 
Chickasaws reserve to themselves the sole right 
and privilege of controlling and managing the res-
idue of their funds, as far as is consistent with the 
late treaty between the said people and the Gov-
ernment of the United States, and of making such 
regulations and electing such officers for that pur-
pose as they may think proper. 

A R T I C L E I I I . 

The Chickasaws agree to pay to the Choctaws, 
as a consideration for these rights and privileges^ 
the sum of five hundred and thirty thousand dol-
lars. * * * 

A R T I C L E V . 

It is hereby declared to be the intention of the 
parties hereto, that equal rights and privileges 
shall pertain to both Choctaws and Chickasaws to 
settle in whatever district they may think proper, 
and to be eligible to all the different offices of the 
Choctaw Nation, and to vote on the same terms m 
whatever district they may settle, except that the 
Choctaws are not to vote in any wise for officers ID 
relation to the residue of the Chickasaw fund. 
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Finding 6. 

Under Article I of the Treaty of 1855, between 
the United States and the Choctaw and Chickasaw Na-
tion (11 Stat. 611), the title to, and ownership of, the 
lands of the Choctaw and Chickasaw Nations, and the 
members thereof, were restated, guaranteed and de-
fined- and the boundaries of such lands were, likewise, 
restated, guaranteed and defined, conforming, in all 
respects to the boundaries of the such lands, as fixed 
and agreed upon in all preceding Treaties, and as fixed, 
and defined in the Patent of 1842. 

Article I of the Treaty of 1855 is as follows: 
The following shall constitute and remain 

the boundaries of the Choctaw and Chickasaw 
country, viz: Beginning at a point on the Arkan-
sas River, one hundred paces east of old Fort 
Smith, where the western boundary - line of the 
State of Arkansas crosses the said river, and run-
ning thence due south to Red River; thence up Red 
River to the point where the meridian of one hun-
dred degrees west longitude crosses t h e same; 
thence north along said meridian to the main Can-
adian River; thence down said river to its junc-
tion with the Arkansas River; thence down said 
river to the place of beginning. 

And pursuant to an act of Congress approved 
May 28,1830, the United States do hereby forever 
secure and guarantee the lands embraced within 
the said limits, to the members of the Choctaw and 
Chickasaw tribes, their heirs and successors, to be 
held in common; so that each and every member 
of either tribe shall have an equal, undivided in-
terest in the whole: Provided, however, No part 
thereof shall ever be sold without the consent of 



100 
both tribes, and that said land shall revert to th 
United States if said Indians and their heirs k 
eome extinct or abandon the same. 

Finding 7. 

In 1825, and under the direction of the Secretary 
of War, a line was surveyed, purporting to be the east-
ern boundary line of the Choctaw Indian country, as 
fixed and agreed upon in the Treaty of 1825; and the 
surveys of the public lands of the United States, in the 
Territory of Arkansas, were carried up to such line. 

In 1854, the Choctaws and Chickasaws, having rea-
son to doubt the correctness of the eastern boundary 
line, as thus surveyed, requested that such line be re-
surveyed; and a provision, to that effect, was inserted 
in the Choctaw-Chickasaw Treaty of 1855 ((11 Stat., 
611), as follows: 

A R T I C L E 1 9 . 

The United States shall, as soon as practic 
able, cause the eastern and western boundary lines 
of the tract of country described in the 1st article 
of this convention, and the western boundary of 
the Chickasaw district, as herein defined, to be run 
and permanently marked. 

In 1857, under the direction of the Commissioner 
of Indian affairs, the line was resurveyed, as required 
by the Treaty of 1855; and it was found that the line 
originally surveyed was not a true north and south 
line, as fixed and defined by the Treaties, but that it 
diverged to the westward, as it progressed southward. 
This second survey was thus confined, under the di-
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rection of the Commissioner of Indian Affairs, to re-
tracing and marking the old line. 

("Statement of the Case", Choctaw Nation vs. 
United States, "Net Proceeds Case", 21 Ct. Cls., 
71-72; 119 U. S., 1-44.) 

Finding 8. 

Thus matters stood until the passage of the Act 
of Congress, approved March 3, 1875 (18 Stat., 476), 
under which the "Eastern Boundary" lands (which 
are involved in the instant case, and which lie between 
the north and south Treaty line and the false line, or-
iginally surveyed in 1825 and resurveyed in 1857), be-
longing to the Choctaw and Chickasaw Nations, were 
confiscated and appropriated, by the United States. 

By this Act of Congress, the title of the Indian 
owners was extinguished, and such lands became pub-
lic lands of the United States. 

Such Act of Congress is as follows: 
AN ACT TO E S T A B L I S H THE BOUND-

ARY LINE BETWEEN THE S T A T E OF AR-
KANSAS AND THE INDIAN COUNTRY. 

Be it enacted by the Senate and House of 
Representatives of the United States of America, 
in Congress assembled, 

That the boundary line between the state of 
Arkansas and the Indian country, as originally 
surveyed and marked, and upon which the lines of 
the surveys of the public lands in the State of Ar-
kansas were closed, be, and the same is hereby 

ared t o the permanent boundary line be-
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tween the said state of Arkansas and the Indian 
country. 

Section 2. That the Secretary of the Interior 
shall, as soon as practicable, cause the boundary 
line, as fixed in the foregoing section, to be re-
traced and marked in a distinct and permanent 
manner; and if the original line, when retraced, 
shall be found to differ in any respect from what 
the boundary line would be if run in accordance 
with the provisions of the treaties establishing 
the eastern boundary line of the Choctaw and 
Cherokee Nations, then the surveyors shall note 
such variations and compute the area of the land, 
which in that case would be taken from the State 
of Arkansas or the Indian country, as the case 
may be; and the Secretary of the Interior shall 
also cause any monuments set up in any former 
survey indicating any line at variance with the 
survey provided for in this Act to be obliterated. 
Approved March 3, 1875. 

Finding 9. 

As required by the Act of Congress of March 3, 
1875 (set out in the preceding paragraph), and under 
the direction of the Secretary of the Interior, in 1377, 
the false boundary line between the State of Arkan-
sas and the Indian country (which had been originally 
surveyed in 1825, and resurveyed in 1857) was r e t r a c e d 

and made the permanent boundary line; and, at the 
same time, the true north and south line (as fixed and 
agreed upon in the Treaties) was established; and it 
was found that the area of lands lying between such 
false and true boundary lines, aggregated 136,204.0 
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acres; and that such lands had been taken from the 
Indian country, by the adoption of the false line, and 
bv making the same the permanent boundary line, ac-
cording to the said Act of Congress of March 3, 1875. 

("Statement of the Case", in Choctaw Na-
tion vs. United States, "Net Proceeds Case", 21 
Ct. Cls., 71-72 and 119 U. S., 1-44.) 

It is shown by the Report of the Commissioner 
of the General Land Office, dated December 26, 1933, 
and filed as evidence herein, that the true acreage of 
the "Eastern Boundary" lands, which are involved in 
the instant case, is the total of 136,955.05 acres (Rec-
ord, 25-29). 

Finding 10. 

In the "Net Proceeds" suit of "Choctaw Nation 
vs. United Statesit was held by the United States 
Court of Claims and the Supreme Court of the United 
States, that, by the confiscation and appropriation of 
the "Eastern Boundary" lands, under the Act of Con-
gress of March 3, 1875, the United States thereby be-
came liable to the Indian owners of such lands, for 
the payment of compensation therefor. 

(21 Ct. Cls., 109-110; 119 U. S., 1-44.) 

Finding 11. 
In that suit, the Choctaw Nation was the sole and 

y party plaintiff; and it was allowed compensation 
° r l t s interest in the "Eastern Boundary" lands at 
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the rate of 50 cents per acre, or the total sura of $68 
102.00; and this sum of money was paid the Choctaw 
Nation, by Act of Congress, approved June 29, 1888-
25 Stat., 239 (Record, 19). " ' ' 

Finding 12. 

The Chickasaw Nation was the owner of an un-
divided One Fourth interest in the "Eastern Bound-
a r y " lands, at the time of their confiscation and ap-
propriation, by the United States, under the Act of 
March 3, 1875; and it has never received any compen-
sation whatsoever for its interest in such lands. 

(Report of Secretary of the Interior, dated 
February 12, 1934; Record, 19.) 

Finding 13. 

In the c a s e of "The Choctaw Nation vs. The 
United States and the Chickasaw Nation", No. J-231, 
decided by this court on April 6, 1936, it was held that 
the basis for the apportionment of moneys arising 
from the sale, or disposition otherwise, of the common 
lands of the Choctaw and Chickasaw Nations, as fixed 
and agreed u p o n by the two Nations, was Three 
Fourths to the Choctaw Nation and One Fourth to the 
Chickasaw Nation (83 Ct. Cls. . . . ) . 

Since the Chickasaw Nation has never received 
any compensation for its One Fourth interest in the 
lands in controversy, it is entitled to have the fan 
value of such lands fixed and determined, as of Maren 
3, 1875 (when such lands were confiscated and appr°" 
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priated by the United States), and to have judgment 
for One Fourth of such value, together with interest 
from that date to the date of judgment herein. 

Finding 14. 

In the "Net Proceeds Case", no evidence what-
soever was taken and presented (on behalf of the 
plaintiff, the Choctaw Nation, or otherwise) u p o n 
which the court could base its judgment as to the ac-
tual value of the "Eastern Boundary" lands, at the 
time of their confiscation and appropriation, by the 
United States, under the Act of March 3, 1875; and 
such lands were erroneously classified as public lands 
of the United States, under the "Graduation A c t " of 
August 4, 1854 (10 Stat., 574), and the value of such 
lands was fixed and determined at "graduated" prices 
(or reduced prices), according to that Act, and were 
not fixed and determined according to their actual val-
ue, at the time they ceased to be Indian lands, and be-
come public lands of the United States, by confiscation 
and appropriation, in 1875. 

(Report of Commissioner of t h e General 
Land Office, dated December 26, 1933, Record, 27-
28; also page 100, Brief of Choctaw Nation in 
"Net Proceeds case".) 

Finding 15. 

Kat'In t h e i n s t a n t c a s e ' t h e P l a i n t iff> ^ e Chickasaw 

print*' h a S t a k e n a n d filed a n d m a d e a p a r t ° f t h e 
m e d ß e c ° rd , evidence showing the actual value of 
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the "Eastern Boundary" lands, at the time of their 
confiscation and appropriation, by the United States, 
under the act of March 3,1875. 

It is praying, in the instant suit, that such lands 
be valued, in 1875, at the "Government price" of $1.25 
per acre, and that compensation for its interest in such 
lands be fixed and determined upon that basis, with in-
terest from that time to the date of judgment. 

It has taken and presented such evidence, not for 
the purpose of basing thereon a claim for compensa-
tion, at higher values, than the "Government price" of 
$1.25, in 1875, but for the purpose of showing that the 
actual value of such lands, at that time, was equal to, 
or more than, the value as prayed for ; and that its 
willingness to accept the "Government price" of $1.25, 
for 1875 values, is fair and reasonable. 

We find that the "Government price" of $1.25 is 
a fair and reasonable basis for fixing and determining 
the 1875 values of the lands, in controversy (Record, 
14-31; and 33-93). 
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I I I . 

ARGUMENT. 

In paragraph 1, 2, 3, 4, 5, and 6 of " I I . REQUEST ' 
FOR FINDINGS OF F A C T " , the common ownership, 
by the Choctaw and Chickasaw Nations, of the "East -
ern Boundary Lands", has been shown, by quoting the 
applicable provisions of the Treaties of 1820, 1825, 
1830,1837 and 1855. 

In sub-division (4) of " I . STATEMENT OF 
THE CASE", the official Reports of the Commissioner 
of the General Land Office, which are therein set out, 
establish the exact area and acreage of the lands in 
controversy. 

In sub-division (2) and (3) of " I . STATEMENT 
OF THE CASE", the general liability of the United 
States to compensate the Indian owners of the lands 
in controversy, because of their confiscation and ap-
propriation, as public lands of the United States, un-
der the Act of Congress of March 3,1875, is established 
by the applicable parts of the decisions of the United 
States Court of Claims and the Supreme Court of the 
United States, upon the facts and the law, which a r e 
therein set out. 

We feel that those issues will not arise, in the 
instant case; and that any argument (other than the 
setting out of the applicable parts of the Treaties, of-
ficial Reports and Court Decisions referred to), would 

tresPassing upon the time and patience of the court. 

We shall, therefore, in this ARGUMENT, address 
urselves to the issues which arise, and require con-
1 nation and final decision, in the instant case. 
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(i) 

The common interest of the Chickasaw Nation i 
the "Eastern Boundary" Lands, at the time of the* 
confiscation and appropriation, by the United States 
under the Act of March 3, 1875, was equivalent to 
one-fourth of the fair value of such lands. 

The decision of the United States Court of Claims, 
in the suit of " The Choctaw Nation vs. The United 
States and the Chickasaw Nationis decisive of the 
soundness of the proposition of law, as set out in the 
above caption. 

(The following quotations are taken from the 
official pamphlet print of the decision of the United 
States Court of Claims, rendered on April 26, 
1936. The case was not reported in volume 82, 
Court of Claims Decisions, for the reason that 
a Motion for New Trial was pending, and was not 
decided until October 5, 1936. This decision will 
be reported in volume 83, at page , Court of 
Claims Decisions.) 

In that case, the issue was as to the basis for the 
apportionment of moneys (as between the Choctaw 
and Chickasaw Nations) arising from the sale, or dis-
position otherwise, of properties owned in common by 
the two Nations. 

Various common properties had been sold, or 
otherwise disposed of, from the beginning of common 
ownership to the filing of the suit, producing moneys 
available for apportionment and payment, amounting 
to many millions of dollars. 
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The money so arising had been, by the United 

States, apportioned and paid to the two Nations, upon 
the basis of Three Fourths to the Choctaw Nation and 
One Fourth to the Chickasaw Nation. 

The Choctaw Nation contended that this was not 
the correct basis, and prayed for judgment, amounting 
to approximately $600,000.00 against the United States 
and the Chickasaw Nation. 

The United States and the Chickasaw Nation con-
tended that the basis of Three Fourths to the Choctaw 
Nation and One Fourth to the Chickasaw Nation, for 
the apportionment and payment of such moneys, had 
been fixed and agreed upon, by the Choctaw and Chick-
asaw Nations, in the Treaties of 1855 and 1866, and 
had been followed, under various Acts of Congress, 
without protest or objection by the Nations; and that 
such basis, so fixed and agreed upon, thereby became 
the legal basis for the apportionment and payment of 
such moneys, and had not been changed by the later 
Treaties of 1898 and 1902, under which the common 
properties had been sold, and the resulting moneys 
apportioned and paid out. 

The following are excerpts from the decision of 
^e United States Court of Claims, in the cited case: 

During the period from June 28, 1898 to July 
1, 1929, the United States collected the sum of 

t ' 4 7 0 ' 6 5 0 , 2 7 i n connection with the disposition 
and management of the common lands and prop-
erty of the Choctaw and Chickasaw Nations. These 
moneys, with few exceptions, were brought into 
^ Treasury 0 f the United States and credited 

n t h e b o o k s of the defendant, in the proportion 
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of three-fourths to the Choctaw Nation anri 
fourth to the Chickasaw Nation; me~ 

* * * * * * 
* # 

and also, 
The United States and the Chickasaw V, 
contend that the basis for the apportionment 

and payment of the moneys, in the proportion of 
three-fourths to the Choctaws and one-fourth to 
the Chickasaws, was the proper and legal basis 
so fixed and agreed npon in various treaties be' 
tween those Nations and the United States, and 
m numerous acts of Congress dealing directly 
with the apportionment and payment of such 
moneys; 

* * * * * * * 

and also, 
The basis fixed and agreed upon in Article 10 

of the treaty of 1855 for the apportionment and 
payment of the moneys arising out of the dispo-
sition of the common property of the Choctaw and 
Chickasaw Nations, in proportion of three-fourths 
to the Choctaws and one-fourth to the Chickasaws, 
was restated and re-affirmed in the treaty of April 
28, 1866, 14 Stat., 769, to which both the Choctaw 
and Chickasaw Nations were parties; 

* * * * * * * 

The basis agreed upon and fixed in the trea-
ties of 1855 and 1866 for the apportionment and 
payment of moneys arising from the disposition 
of common properties of the Choctaw and Chick-
asaw Nations under those treaties, in the propor-
tion of three-fourths to the former and one-fourth 
to the latter, has since been adopted and consis-
tently followed by the legislative and executive 
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branches of the Government in the apportionment 
and payment of all moneys similarly arising. 

# * * * * * * 

and also, 
The basis for the apportionment and payment 

of moneys arising from the disposition of the com-
mon properties of the Choctaw and Chickasaw 
Nations, in the proportion of three-fourths to the 
former and one-fourth to the latter, was definite-
ly fixed in Article 10 of the treaty of 1855, Article 
3 and 37 of the treaty of 1866, and numerous acts 
of Congress. Immense sums of money were ap-
portioned and paid to the respective tribes on that 
basis. For a period of almost sixty years follow-
ing the treaty of 1855 the Choctaw Nation receiv-
ed its proportionate share of such moneys, at no 
time challenging in any way the correctness of 
the basis on which the payments were made; 

* * * * * * * 

and also, 
For almost fifty years, as we have seen, all 

moneys arising from the disposition of their com-
mon properties had been credited to the respec-
tive tribes in the proportion of three-fourths to 
the Choctaws and one-fourth to the Chickasaws. 
This basis for the apportionment and payment of 
their common fund had been fixed in the treaties 
of 1855 and 1866, and in numerous acts of Con-
gress, and was undoubtedly the "manner provided 
by law" for the crediting and payment of the 
funds. When, therefore, it was stated in provi-
sion after provision that these funds be credited 
and paid "as other funds of the tribes" or " i n 
the manner provided by law' ' it was intended by 
the parties to the agreements that the existing 
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and long established basis of apportionment and 
payment of such moneys be not changed or al 
tered in any respect; 

# * * * * * # 

and also, 
The proportional interest of the two tribes 

in moneys arising from the disposition of their 
common properties, as fixed in preceding treaties 
and acts of Congress on the basis of three-fourths 
to the Ghoctaws and one-fourth to the Chickascws, 
was in no way changed in the agreements of 1898 
and 1902. That was the legal basis for the appor-
tionment and payment of the moneys involved in 
suit. The United States apportioned and paid such 
moneys to the respective Nations on that basis. 
Consequently the plaintiff, the Choctaw Nation, 
has no legal complaint against either the United 
States or the Chickasaw Nation, and the petition 
must be dismissed. 

As stated, we think the cited and quoted case is 
decisive of the issue arising in the instant case, as to 
what is the common interest of the Chickasaw Nation 
in the "Eastern Boundary" lands, (when converted 
into money, by the sale or disposition otherwise, of its 
interest in such lands), for the purposes of the instant 
case. 

In such cited and quoted case, some of the common 
properties were sold, for money (such as u n a l l o t t e d oi 
surplus lands, townsites, railroad right of ways, etc.)-

Some other common properties were otherwise 
posed of, for money (such as the lease of the "Lease 
District", under the Treaty of 1855). 
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All such moneys (as held by the court), were legal-

ly apportioned and paid to the Choctaw and Chicka-
saw Nations upon the basis of Three Fourths and One 
Fourth. 

In the instant case, the "Eastern Boundary" lands 
were li otherwise disposed of" by being confiscated and 
appropriated, by the United States, under the Act of 
Congress of March 3,1875. 

We assume that these views will be acceptable to 
the attorneys for the defendant, the United States, in 
the instant case. 

We were associated with the attorneys for the 
United States, in the cited and quoted case; and the 
positions therein taken, and the views therein express-
ed and insisted upon, were sustained by this Honorable 
Court; and it was therein forever settled that moneys 
arising from the sale, or disposition otherwise, of com-
mon properties, were owned and enjoyed by the two 
Nations, upon the basis of Three Fourths to the Choc-
taw Nation and One Fourth to the Chickasaw Nation. 

That case is referred to, as applying to the same 
questions arising in the instant case, by the Secretary 
0 the Interior, in his Report to the Attorney General, 
dated February 12,1934, wherein he was reporting up-

°ests of P a r t i c u l a r ^ s t i 0 1 1 of the proportionate inter-
s o the two Nations, in common properties. He says 

iKecord 17-ig). 
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"Reference is also made to our Department letter 

of June 2, 1933, to you, relative to Case No. J-231 
in the Court of Claims, and concerning matters in-
volved in that case." 

Moneys are now arising (if the plaintiff, the Chick-
asaw Nation, shall prevail, in the instant case) because 
of the sale or disposition otherwise of the interest of 
the Chickasaw Nation, in the "Eastern Boundary" 
lands; and the cited and quoted case makes plain, as we 
contend, that this money (with interest from 1875 to 
the date of the judgment herein), is the equivalent of 
the common interest of the Chickasaw Nation in such 
lands, if paid at the time of their confiscation and ap-
propriation, in 1875. 

Its right to receive interest on such money equiv-
alent, from March 3, 1875, to the date of the judgment 
herein, will be set out and supported by authorities, 
later on in this Argument. 

165 
( 2 ) 

The Chickasaw Nation has not been compensated 
for its common interest in t h e "Eastern Boundary'» 

lands. 

It will not be contended that the Chickasaw Na-
tion has ever received any compensation whatsoever 
for its interest in the lands in controversy. 

However, the Record speaks, affirmatively a n d 
conclusively, upon that point. 

In his report upon the instant case, dated Feb-
ruary 12, 1934, the Secretary of the Interior (Record, 
19) says: 

The Chickasaw Nation, who was the owner of 
an undivided interest in the above-mentioned 136,-
204.02 acres appropriated by the Act of March 3, 
1875, to the United States, was not a party to the 
above-mentioned suit of the Choctaw Nation vs. 
The United States decided by the Supreme Court 
on November 15,1886, and does not appear to have 
been paid by the United States for its interest in 
said land. 
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( 3 ) 

The plaintiff, the Chickasaw Nation, in the instant 
case, is entitled to receive compensation for its interest 
in the "Eastern Boundary" lands, upon the following 
bases: First, one fourth of a principal sum of money 
equal to the fair value of such lands, at the time of 
their confiscation and appropriation, by the United 
States, under the Act of Congress of March 3, 1875; 
and second, interest upon one fourth of such principal 
sum of money, at the rate of five per centum per an-
num, from March 3, 1875, to the date of the judgment 
herein. 

The above caption sets out the bases by which, as 
we contend, the actual total sum of money which the 
plaintiff, the Chickasaw Nation, in the instant case, 
is entitled to receive, as compensation for its interest 
in the "Eastern Boundary" lands. 

Are these bases supported by the law; and what 
was the fair 1875 value of such lands ? 

(a) The law, as relied upon by the plaintiff, the 
Chickasaw Nation, in the instant case, in support of 
the suggested bases, for the computation of the com-
pensation it is entitled to receive for its interest in the 

"Eastern Boundary " lands. 

F I R S T , 

T H E RECOVERABLE PRINCIPAL SUM SHOULD BE COM-

PUTED UPON T H E BASIS OF T H E FAIR VALUE OF SUCH LANDS, 

AT THE TIME OF THEIR CONFISCATION AND APPROPRIATL°* ' 

UNDER THE A C T OF M A R C H 3 , 1 8 7 5 . 
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It is contended that the decision of the Supreme 

Court of the United States in the case of "The United 
States vs. The Creek Nation" (295 U. S., 103), is de-
cisive of that phase of the instant case, in that it lays 
down the bases for the computation of the compensa-
tion due the plaintiff, the Chickasaw Nation, for its in-
terest in the "Eastern Boundary" lands. 

The facts, in the instant case, parallel, in all re-
spects, the facts in the Creek Case. 

In the Creek Case, certain lands of the Creeks 
were confiscated and appropriated, by t h e United 
States, under the Act of Congress of February 13. 
1891 (26 Stat., 749). 

Some of such lands were allotted to the Sac and 
Fox Indians, and the balance was sold to settlers, as 
public lands of the United States. 

By this Act of Congress, the erroneous boundary 
or survey lines were adopted and made legal; and thus 
the Indian title to the lands involved was extinguished. 

In the instant case, the facts are identical. Lands 
belonging to the Choctaw and Chickasaw Nations were 
confiscated and appropriated by the Act of Congress 
0 -larch 3,1875. By that act, the erroneous boundary 
2 ° U r v e y l i n e o f 1825 and 1857 were adopted and 

a a e legal, and the Indian title was thus extinguished. 

(who*?6 t l ü e ° f l n d i v i d u a l s ' a s t o a Pa r t o f t h e s e l a n d s 
nude fa d ' P r i 0 r t h e r e t o ' a c q u i r e d the same with the 

tfniS n g t h a t t h e y W e r e p u b l i c l a n d s t h e 
6 8 t a t e s ) , was confirmed; and the balance of 
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such lands actually became public lands of the United 
States. 

The confiscation and appropriation of the Creek 
lands (and, likewise, the Choctaw and Chickasaw 
lands, involved in the instant case) was not only in 
violation of the Treaties under which the lands were 
held and owned by the Indians, but was in violation of 
the Fifth Amendment to the Constitution of the United 
States; and, by the confiscation and appropriation of 
such lands, the United States thereby became liable to 
compensate the Indian owners, upon the basis of their 
fair value, at the time they were taken, together with 
interest from that time. 

The opinion of the Supreme Court, in the CreeK 
Case, was delivered by Mr. Justice V A N DEVANTER, and 

is most comprehensive and complete. The decision is 
supported by many other cases, to the same effect, 
which are therein cited. 

We, therefore, deem it only necessary to quote the 
pertinent parts of the decision in the Creek Case, in 
support of our contentions in the instant case. 

As showing the history of the Indian ownership 
of the lands involved in the Creek Case; the conditions 
under which they were confiscated and approprta e 
by the United States; the consequent violation of Trea-
ties and laws (as well as the Constitution of the Um e 

States); the liability of the United States to comp^" 
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> the Indian owners of such lands; and the bases 
computing such compensation, the court says: 

Under a treaty of 1833 the United States 
o-ranted to the Creek Tribe, by a patent convey-
ing a fee simple, a large tract of land in Indian 
Territory, now Oklahoma. By a treaty of 1866 
the Creeks ceded to the United States the westerly 
half of that tract, but expressly retained the east-
erly half; a n d the United States stipulated it 
would cause a north and south line separating the 
ceded from the unceded lands to be surveyed under 
the direction of the Commissioner of Indian Af -
fairs, and guaranteed to the Creeks quiet posses-
sion of their unceded lands. 

In 1871 one Bardwell, acting under the di-
rection of the Commissioner of Indian affairs, sur-
veyed the divisional line. A controversy soon 
arose as to whether the line was surveyed too far 
to the east, and thereby encroached on unceded 
lands of the Creeks; but that controversy, if not 
terminated before, was put to rest and the line 
effectively recognized by an agreement made be-
tween the Creek Tribe and the United States in 
1889, wherein the tribe's ownership of the lands 
east of that line was expressly recognized. 

In 1867 the United States entered into a trea-
ty with the Sac and Fox Indians under which it 
assigned to them a tract of land within the area 
ceded by the Creeks and immediately west of the 
area retained by them. 

In 1872 one Darling, a surveyor acting for 
the government, surveyed the Sac and Fox tract 
and erroneously extended his lines and closing 
corners eastward into the unceded Creek lands 
m ^regard of the Bardwell dividing line. Dar-
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ling's survey was approved by the Commissioner 
of the General Land Office in 1873; and as a re 
suit of this survey and its approval a s t r i p 0f 
Creek lands between the Bardwell line and Dar-
ling's easterly closing corners, aggregating 5. 
575.57 acres, were erroneously included within the 
Sac and Fox tract as officially surveyed and plat-
ted, and thereafter was occupied by the Sac and 
Fox. In 1875 one Hackbusch, a government sur-
veyor, subdivided the sections in the Sac and Fox 
lands into 40 acre tracts and following Darling's 
lines into the unceded Creek lands, thereby per-
petuating Darling's error. Hackbusch's survey, 
like that of Darling, was approved by the Commis-
sioner of the General Land Office. 

By an agreement ratified in the act of Febru-
ary 13, 1891, the Sac and Fox ceded to the United 
States the tract assigned to them under the treaty 
of 1867. In the agreement the United States stip-
ulated it would make allotments in severalty to 
the Sac and Fox Indians out of lands within their 
cession; and the ratifying act required that these 
allotments be made and that the remaining lands 
be opened to settlement as public lands and sold 
to settlers at a stated price per acre, which was 
to be turned into the treasury as public money. 

In carrying that act into effect the Indian and 
land bureaus of the United States erroneously 
treated the strip of unceded Creek lands between 
Bardwell's line on the west and D a r l i n g ' s closing 
corners on the east as part of the Sac and Fox ce -
sion, and accordingly allotted and patented pa 
of the strip to Sac and Fox Indians, by way oi 1 
filling the government's obligation to them; ^ 
and patented other lands therein t o settlers 
turned the purchase price received from sue. 
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into the treasury as public money. These disposals 
included nearly all of the 5,575.57 acres in t h e 
strip, and the grantees have since been holding 
the same adversely to the Creek tribe. 

^ ^ ^ ^ 

A question is raised as to whether there was 
an appropriation or taking of the lands by the 
United States. 

The Creek tribe had a fee simple title, not 
the usual Indian right of occupancy with the fee in 
the United States. That title was acquired and 
held under treaties, in one of which the United 
States guaranteed to the tribe quiet possession. 
The tribe was a dependent Indian community un-
der the guardianship of the United States, and 
therefore its property and affairs were subject to 
the control and management of that government. 
But this power to control and manage was not ab-
solute. While extending to all appropriate mea-
sures for protecting and advancing the tribe, it 
was subject to limitations inhering in such a 
guardianship and to pertinent Constitutional re-
strictions. It did not enable the United States to 
give the tribal lands to others, or to appropriate 
them, to its own purposes, without rendering, or 
assuming an obligation to render, just compensa-
tion for them; for that "would not be an exer-
ase °f guardianship, but an act of confiscation 
Lane v. Pueblo of Santa Rosa, 249 U. S. 110, 113; 
^ r o k e e Nation v. Hitchcock, 187 U. S. 294, 307-

Such was the situation when the lands in 
question were disposed of under the act of 1891. 

dlsPosals were made on behalf of the United 
states by officers to whom it had committed the 
t lustration of that act, and were consummated 
y issue of patents signed by the President. 
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True, the tribe, if free and prepared to pro-

ceed in its own behalf, might have successfully 
assailed the disposals; but it was not in a posi-
tion where it could be expected to assume that 
burden. It was in a state of tutelage and entitled 
to rely on the United States, its guardian, for 
needed protection of its interest. Plainly the 
United States would have been entitled to a can-
cellation of the disposals had it instituted suits 
for that purpose. But, although having full knowl-
edge of the facts, it made no effort in that direc-
tion. On the contrary, it permitted the disposals 
to stand—not improbably because of the unhappy 
situation in which the other course would leave 
the allottees and settlers. In this way the United 
States in effect confirmed the disposals; and it em-
phasized the confirmation by retaining, with such 
full knowledge, all the benefits it has received from 
them. 

We conclude that the lands were appropriated 
by the United States in circumstances which in-
volved an implied undertaking by it to make just 
compensation to the tribe. 

Plainly the appropriation was not in 1S73, 
when Darling's survey was approved by the Com-
missioner of the General Land Office. That surve, 
did not effect any change in the existing owner-
ship nor was it intended to do so. The most & 
can be said of it is that it was done erroneously 
and, in the absence of correction, might lead 
further error. 

But not so of the disposals under the ad ^ 
1891. They were intended from their inception^ 
effect a change of ownership and were cons ^ 
mated by the issue of patents, the m o s t accre ^ 
type of conveyance known to our law. Irue, 
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rested on an erroneous application of the Act of 
1891 to the Creek lands in the strip; but, as that 
application was confirmed by the United States, 
the matter stands as if the act had distinctly di-
rected the disposals. It was through them that the 
lands were taken; so the compensation should be 
based on the value at that time, and not, as ruled 
below, on the value when the suit was begun. 

(In support of its holdings upon the question 
of the liability of the United States to compensate 
the Indian owners for the lands thus taken, the 
court cites the cases of United States vs. Lynah, 
188 j ] S. 445; United States vs. North American 
Company, 253 U. S. 330; Phelps vs. United States, 
274 U. S. 341; United States vs. State Bank, 96 
U. S. 30.) 

It is thus held that the lands involved in the Creek 
Case: 

u* * * were appropriated by the United States in 
circumstances which involved an implied under-
taking by it to make just compensation to the 
tribes. * * * " 

and that, 

* the compensation should be based on the 
value, at the time, and not, as ruled below, on the 
value when the suit was begun;" 

and any further comment upon the applicability of 
thesê  holdings to the instant case, and the liability of 

e United States to "make just compensation" to the 
the r 0 W n e r S ° f t h e " E a s t e r n Boundary" lands, upon 
c 6 asis of the "value at the time" such lands were 

011 ̂ seated and appropriated, by the United States, 
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under the Act of Congress of March 3, 1875, would 
seem to be superfluous. 

(It has been shown in the preceding subdivision 
(1) of this Argument that the common interest of the 
Chickasaw Nation in the lands in controversy was the 
equivalent of One Fourth of the fair value of such 
lands, at the time of their confiscation and appropria-
tion.) 

SECOND, 

INTEREST SHOULD BE ALLOWED ON SUCH PRINCIPAL 

S U M , FROM M A R C H 3,1875, TO T H E DATE OP THE JUDGMENT 

HEREIN. 

In the above, it has been shown that the principal 
sum that the plaintiff, the Chickasaw Nation, is entitled 
to recover, in the instant case, is the fair value of the 
lands in controversy, at the time of their confiscation 
and appropriation, in 1875. 

But, says the court, in the same Creek Case, that 
does not constitute " just compensation to be awarded 

now", for such lands. 
The basis for the computation of total " just com-

pensation", to be awarded now, is laid down by the 
court, in the following language: 

But the just compensation to be awarded now 
should not be confined to the value of the lams 
at the time of the taking but should include sue 
addition thereto as may be required to proa 
the present full equivalent of that value paid co 
temporaneously with the taking. Interest at a ^ 
sonable rate is a suitable measure by whic ^ 
ascertain the amount to be added. The tre 

175 

,up a c t Of 1889 and other statutes show that 
1 ' rent ver annum is a reasonable rate as 
five Ver r . 7 
Itweenthe parties here. 

We must again say that any comment upon this 
of the c ourt would b e superfluous. It is so 

' i T s o comprehensive and so applicable to the i n -

stant' case, that nothing can be added to it, by way of 
comment or otherwise. 

The "Eastern Boundary" lands belonged to the 
Choctaw and Chickasaw Nations; they were confiscated 
and appropriated, by the United States, under the Act 
of Congress of March 3, 1875; thereby the Indian title 
was extinquished and such lands became public lands 
of the United States; thereby the United States be-
came liable to the Indian owners for " just compensa-
tion" for such lands, "at the time of the taking" and 
that such "just compensation" should include such 
additions as would "produce the present full equiva-
lent of that value paid contemporaneously with the tak-
ing"; and interest at five per centum per annum is a 
"suitable measure by which to ascertain the amount, 
to be added". 

(In support of its holdings that "just com-
pensation to be awarded now" should include in-
terest at a "reasonable rate", the court cites, the 
cases of Jacobs vs. United States, 290 U. S. 13, and 
cases therein cited, as follows: United States vs. 
Cress, 243 U. S. 316; United States vs. Lynah, 
188 U. S. 445; Hurley vs. Kincaid, 285 U. S. 95; 
Seaboard Air Line vs. United States, 261 U. S. 
299; United States vs. Rogers, 255 U. S. 163; 
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Phelps vs. United States, 274 U. S. 341-
Sc anion Corporation vs. United States, 265^1^" 
106; Liggett and Myers Tobacco Co'm^ 
United States, 274 U. S. 215.) 1 11 ' 

The court stresses what would be a "reasonabl 
rate" of interest to be allowed, as a "suitable measurl 
by which to ascertain the amount to be added" 

It holds, very definitely and very specifically, that • 

' ' The treaty of 1866, the Act of 1889 and 
other statutes show that five percentum per an-
num is a reasonable rate as between the parties 
hereto." 

In support of this holding, the court cites the fol-
lowing : 

Creek Treaty of 1866, Art. 3 (14 Stat., 785); 
Act of Congress of March 1, 1889 (25 Stat., 

757); 
U. S. C., Title 25, Section 158, 

which will be briefly noticed and commented upon. 

It should be kept in mind that these authorities 
were cited by the Supreme Court, in the Creek Case, 
not as having any bearing upon the general liability 
of the United States to compensate the Creek Nation 
f o r the confiscation and appropriation of the particu-
lar lands involved, but merely for the purpose of ar-
riving at what would be a reasonable rate of interest, 
to be added to the principal sum, to make up total 
"just compensation to be awarded now"; that is, at the 
date of the judgment. 
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f h e r w 0rds, what rate of interest had been 
A nd applied, as between the United States and 

adopted a ^ v a r i 0 u s transactions that had arisen, 

ä d e r t e various Treaties and Laws! 

Article 3 of the Creek Treaty of 1866, t h e 
T r e e k Nation ceded to United States certain of its west-
ern lands, for an agreed consideration; and it was 
therein provided: 

«The United States agree to pay to said In-
dians in such manner and for such purpose as the 
Secretary of the Interior may direct, interest at 
the rate'of five per cent per annum f r o m the date 
of the ratification of this treaty, on the amount 
heretofore agreed upon for said ceded lands. 

It is thus shown that, in a transaction involving 
the cession of Creek lands (and wholly unconnected 
with the transactions involved in the Creek Case), the 
United States agreed to pay interest, at five percent-
um per annum, upon the consideration. 

By this citation (and the following citations), the 
court means to say that five percentum per annum, was 
usual and customary, as between the parties; and there-
fore reasonable, for the purposes of the Creek Case. 

Article 3 of the Choctaw - Chickasaw Treaty of 
1866 (14 Stat., 769) has exactly the same application to 
the instant case, that Article 3 of the Creek Treaty has 
to the Creek Case. 

It is as follows: 
"* * * that said sum (of $300,000 as the considera-

tion agreed upon for the cession of the 4 Leased 
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District' lands) shall be invested and held bv tv. 
United States at an interest not less than five * 
cent in trust for said Nation. * * * " 1 

In that transaction, involving the consideration 
paid for the cession of Choctaw and Chickasaw lands 
(and, in no way connected with the transaction involv-
ed in the instant case), the United States agreed to pav 
interest on the resulting consideration, at "not less 
than five per centum per annum". Another case of what 
was usual and customary, as between the parties. 

The conclusions which the court reached in the 
Creek Case, as to the rate of interest which should be 
reasonably allowed (by citing Article 3 of the Creek 
Treaty of 1866) would apply to the instant case; and, 
in addition, we are citing Article 3 of the Choctaw-
Chickasaw Treaty of 1866, which is not only similar to 
the companion provision in the Creek Treaty, but 
bears directly upon like relations existing between the 
United States and the Choctaw and Chickasaw Nations. 

Then, in the Creek Case, the court cited the Act of 
Congress of March 1, 1889 (25 Stat., 757), under which 
Congress appropriated $2,280,857.10, as additional 
compensation for the lands originally ceded, under Ar-
ticle 3, of the Creek Treaty of 1866; and under which it 
was provided that $2,000,000.00 of the total appropri-
ation 

« * # * shall be set apart and remain in the Treas-
ury of the United States to the credit of said 
tion, and shall bear interest at the rate of Jivey 
centum per annum. * * *" 
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• • another instance of what was usual and 

T h l S l S a s between the Government and Indian Na-
CUSt0mthe matter of the rate of interest, where it be-
tions, in ^ ^ t h e Government to pay interest, in 
A c t i o n with any given transaction, and which the 
court cited and relied upon, for that purpose, in the 

Creek Case. 

Then, further, upon the same question of the rate 
of interest, in transactions where interest entered as a 
necessary element, the Supreme Court, in the same 
Creek Case, cited and relied upon the general law ap-
plicable to all Indian Nations or Tribes, which is Sec-
tion 158, Title 25 of the United States Code, as follows: 

The Secretary of the Interior shall invest in 
a manner which shall be in his judgment most safe, 
and beneficial for the fund, all moneys that may be 
received under treaties containing stipulations for 
the payment to the Indians, annually, of interest 
upon the proceeds of the lands ceded by them; and 
he shall make no investment of such moneys, or of 
any portion, at a lower rate of interest than 5 per 
centum per annum. (R. S. Pag. 2096.) 

It thus appears that the Supreme Court, in the 
Creek Case, cited and relied u p o n certain specific 
provisions of Treaties and Laws, as between the par-
ties in that particular case, for the purpose of showing 
that five per centum per annum was usual and custom-
arV, in cases where the Government was required to 
Pay interest; and then the court cited and relied upon 
the general law, applicable to all Nations and Tribes, 

the same purpose. 
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Certainly, it is reasonable to say that the holdings 

of the Supreme Court, in the Creek Case, (supported 
by special provisions of Treaties and laws, and also by 
the general law), upon the subject of the rate of inter-
est, where it becomes necessary for the Government to 
compute, allow and pay interest, would not only be ap-
plicable to, but decisive of, that phase of the instant 
case. 

It should be kept in mind that the Supreme Court 
did not cite this Section of the United States Code (and 
other like Treaties and Laws) for the purpose of fixing 
the general liability of the United States to pay inter-
est upon the principal sum of money representing the 
" f a i r value" of the lands involved in the Creek Case, 
at the time of their taking. Far from it. 

It said, in the Creek Case (and, as we contend, will 
say the same, in the instant case, since the two cases 
are identical, in the matter of paying " just compensa-
t ion" for confiscated and appropriated Indian lands), 
that " just compensation" includes, not only the fair 
value of the lands, at the time of the taking, 

" * * * but should include such addition thereto as 
may be required to produce the present full equiv-
alent of that value paid contemporaneously with 
the taking # * * ; " 

and that 
"* * * interest at a reasonable rate is a suitable 

measure by which to ascertain the amount to be 
added * * * " ; 

and that it is shown by Treaties and Laws that, 
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"* * * five per centum per anmvm is a reasonable 

rate as between the parties hereto. * * * " 

The taking of the lands fixed tl*e liability of the 
United States to compensate the Indians therefor (in 
the Creek Case, and likewise, as we contend, in the in-
stant case); and the Treaties and La\vs, relating to in-
terest, were cited for the purpose, solely and wholly, of 
arriving at what rate of interest woudd be reasonable, 
in determining the additions that should b e made to the 
principal, to make up the "just compensation to be 
awarded now." 

That, and that alone, is why th^ questions of in-
terest and the rate of interest arose and became impor-
tant and necessary elements, in the Cr~eek Case; and the 
same questions arise, and become imp o r t a nt and neces-
sary elements in the instant case. 

That, and that alone, is why the Supreme Court, in 
the Creek Case, cited and relied upa n the authorities, 
bearing upon interest, the rate of interest, which we 
have referred to, and commented u p o n , in this part of 
the Argument. 

It is respectfully contended, therefore, that the 
holdings of the Supreme Court in the Creek Case, as to 
the rate of interest to be allowed as " a suitable meas-
ure by which to ascertain the amount to be added" to 
the principal sum which is due the Chickasaw Nation 
for its interest in the "Eastern Boundary" lands, at 
the time of their confiscation and appropriation, by the 
United States, on March 3, 1875, ar 0 decisive of those 
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issues, in the instant case, and such interest so 1 
should be computed from that date to the d»+ * 
judgment. d a t e o f the 

It having been shown that the bases for th* 
putation of the total sum of money due the D! 
the Chickasaw Nation, in the instant case for T 
terest in the -Eastern Boundary" lands,' have w 
fixed and set out by the Supreme Court of the * 
States, in the Creek Case (and the supporting 
therein cited), we now come to the issues of fact o 
most importance, in the determination of the instant 
case, to-wit: The fair value of the "Eastern Boundary" 
lands, at the time of their confiscation and appropria 
tion, by the United States, under the Act of March 3, 
1875. 

(b) The fair value of the "Eastern Boundary" 
lands, on March 3, 1875, was equal to, or more than. 
the "Government price" of $1.25 per acre. I 

In its petition, in the instant case, the plaintiff, the 
Chickasaw Nation, prays for judgment upon the basis 
of a valuation of $1.25 per a c r e , for the "Eastern 
Boundary" lands, as of the date of their confiscation 
and appropriation, by the United States, under the Act 
of Congress of March 3, 1875, with interest at five per 
centum per annum from that date to the date of the 
judgment herein. 

It is willing to have its compensation for its in-
terest in such lands computed upon that price, which 
corresponds to the so-called "Government price". 
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Why? W h i l e such lands were not public lands of 

the United States until their confiscation and appro-
priation in 1875, they were lands of the same kind and 
character, and having approximately the same loca-
tion, as all the other public lands of the United States, 
upon which was placed the uniform "Government 
price" of $1.25 per acre; and that is the price which 
immediately and automatically attached to these lands 
when, in 1875, they passed from Indian ownership to 
Government ownership; and it would seem that the 
application of the "Government pr ice" of $1.25 per 
acre, would be the most reasonable and practicable so-
lution of the problem, as to the 1875 values. 

These lands were Indian lands and belonged to the 
Choctaw and Chickasaw Nations, in common, until the 
United States saw fit to confiscate and appropriate the 
same, by the Act of March 3, 1875. By that Act, they 
were changed from Indian lands to public lands of the 
United States; and the United States thereby became 
liable to compensate the Indian owners of such lands, 
at their fair value, at that time, with interest to the 
date of the judgment herein. 

The "Government pr ice" was the price of public 
lands of the United States, throughout the country. 

That is the price which the United States saw fit 
to place upon its own lands. If, in the instant case, 
the plaintiff, the Chickasaw Nation, is willing to set-
tle upon the basis of the price which the United States 
bad placed upon its own lands, why should there be 
any objection f r o m any quarter; and, furthermore, 
should not the plaintiff, the Chickasaw Nation, be com-
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mended for its willingness to accept the price n 
by its adversary, in the instant case, for similar 
lie lands f 

Valuation, at a higher price, for such lands, in 

1875, could be reasonably contended for by the plain-
tiff, the Chickasaw Nation, in the instant case; and the 
evidence (which has been herein taken and filed and 
made a part of the printed Record), would sustain that 
contention, as will be shown. 

If the "Government price" of $1.25 per acre (for 
1875 values) would be acceptable to the plaintiff, the 
Chickasaw Nation, in the instant case, why has evi-
dence been taken, showing the actual value of such 
lands, in 1875! 

The Record in the4 ' Net Proceeds Case'' shows that 
the Choctaw Nation made the tragic mistake of taking 
no evidence whatsoever as to the 1875 values of such 
lands; and also, it made the further tragic mistake of 
standing by, and permitting such lands to be erroneous-
ly classified and valued, as public lands of the United 
States, from 1854 to 1875; and thus, because of this 
erroneous classification and valuation, such lands were 
given a "graduated" price (or reduced price), accord-
ing to the "Graduation A c t " of August 4, 1854. This 
resulted (as has been shown) in an arbitrary and nom-
inal value of 50 cents per acre, upon the erroneous 
theory that the lands in controversy had been public 
lands of the United States, from the passage of the 
"Graduation A c t " of August 4, 1854; whereas, they 
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became public lands of the United States (and 

n6Ver ever subject to classification, as such, under the 
w e r e 3 f ~Act" of 1854) until after the United "Graduation > . , 

tates saw fit to confiscate and appropriate them m 

1875. . . 
The plaintiff, the Chickasaw Nation, is doing what 

•t c a n in the instant case, to avoid the tragic mistakes, 
in those respects, that were made in the "Net Proceeds 

Case". 
For that purpose, and to that end, it has: 
(1) Taken and filed and made a part of the print-

ed Record, in the instant case, evidence bearing upon 
the actual value of the "Eastern Boundary" lands, 
in 1875; and, (2) endeavored to show that the class-
ification and valuation of such lands, as public lands of 
the United States, from 1854 to 1875 (according to the 
"Graduation A c t " of August 4, 1854), was erroneous, 
and resulted in a nominal and arbitrary valuation, 
which was not justified. 

What, then, is the nature and extent the evidence 
(as to 1875 values of the "Eastern Boundary" lands), 
which has been taken and filed and made a part of the 
printed Record, in the instant case; and under what 
circumstances has the same been taken and offered 
herein? 

This evidence runs from page 33 to page 93, inclu-
sive, of the printed Record; and it thus comprises six-
ty printed pages. 
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It has been taken in the counties of Little R* 

Sevier, Polk, Scott and Sebastian, in the State of AJ 
kansas. ' 1" 

The "Eastern Boundary" lands lie a l o n g the 
western boundaries of these counties (where they ad1 
join the former Indian country, and the present State" 
of Oklahoma); and comprise a triangular tract run-
ning from the present city of Fort Smith, Arkansas on 
the north, to the Red River, on the south. 

A large part of these lands had passed into the 
private ownership of citizens of the State of Arkansas, 
who had acquired them from the United States as public 
lands of the United States, because of the false bound-
ary lines of 1825 and 1857, long prior to their confisca-
tion and appropriation, by the United States, under the 
Act of March 3, 1875. The balance, not thus disposed 
of, became public lands of the United States. 

The lands to which this evidence relates, are in-
cluded in, and are actually a part of, the "Eastern 
Boundary" lands, as will be shown by a comparison of 
the descriptions of the same (by parts of Sections, Sec-
tions, Townships and Ranges) with the Schedules of 
the "Eastern Boundary" lands, prepared by the Com-
missioner of the General Land Office and filed, as evi-
dence herein, by the Attorney General of the United 

States, but not printed, by agreement between attor-
neys for plaintiff and defendant (Record 25-29, and 

34). 

The evidence consists of certified copies of the 
Assessment Records and certified Tabluations of Deed 

and Mortgage Records, in the various Arkansas coun-
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showing actual transactions in the valuations of 

ch lands, for advalorem taxation, a n d the actual 
rices at which such lands have been purchased and 

sold. 
Such evidence covers both periods, in the owner-

ship of such lands: that is, ( 1 ) , the period prior to 1875, 
when they w e r e still Indian lands, but erroneously 
classed and occupied as public lands of the United 
States, because of the false surveys of 1825, and 1857; 
and (2), the period shortly after 1875, when they ceased 
to be Indian lands, because of their confiscation and ap-
propriation by the United States, under the Act of 
March 3, 1875. 

The dates upon which such valuations have been 
fixed, run from many years prior to 1875 to several 
years thereafter. 

Thus, a cross section of valuations is furnished, 
consisting of evidence of the highest probative value, 
for the purpose of arriving at the actual average value 
of such lands prior to, contemporaneous with, a n d 
shortly subsequent to, the vital date of March 3, 1875, 
upon which date the United States is liable to com-
pensate the Indian owners of such lands; and for the 
further purpose of showing that, notwithstanding the 
fact that such evidence, as to 1875 values, would have 
justified a claim, in the instant case, of higher values, 
the plaintiff, the Chickasaw Nation, has been more than 
reasonable in basing its claim upon the "Government 
Pnce" of $1.25 per acre (the price which instantly and 
automatically applied, on March 3, 1875, when, by con-
fiscation and appropriation, they passed from Indian 
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ownership to United States ownership), as the most 
feasible and practicable basis for the settlement of 
the existing controversy. 

We shall now refer to the evidence which has 
been taken in the various counties, above named; and 
shall submit our views as to what such evidence proves, 
as to the 1875 actual values of the lands in contro-
versy. 

Little River County, Arkansas. 

More than 40,000 acres of the "Eastern Boun-
d a r y " lands lie in this county, out of the total area and 
acreage of such lands, of 136,955.05 acres. 

This comptation has been made from the Sched-
ules prepared by the General Land Office and filed as 
evidence herein (Record 25-29, and 34). 

The evidence regarding the 1875 values of the 
"Eastern Boundary" lands lying in this county, ap-
pears upon pages 37 to 54, inclusive of the Record, and 
will be referred to, and commented upon, in the order 
in which the same is therein set out. 

A . 

From Book A, "Record of Delinquent Lands sold 
to State for non-payment of taxes for the years 1881, 
1882 and 1883, Little River County, Arkansas 

This record contains the description of all the 
lands in Little River County, Arkansas, which were 
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sold for delinquent taxes, for the years 1881, 1882 and 
1883. The tabulation of lands, to which the following 
comments apply, contains only the lands appearing 
thereon which are actual "Eastern Boundary" lands; 
and the correctness of such tabulation, as to the lands 
in controversy, is attested by the certificate of the 
"County and Probate Clerk" of Little River County, 
Arkansas, appearing upon page 42 of the printed Rec-
ord herein. 

No records for the year 1875 (the year of the con-
fiscation and appropriation of such lands, by the United 
States) were in existence, since the Little River Coun-
ty, Arkansas, Court House burned in 1880, and all 
records were destroyed. 

These records begin with the year 1881, which 
was only six years after 1875, the year in which the 
"Eastern Boundary" lands were confiscated and ap-
propriated, by the United States; and we suggest that 
there could have been very little difference betwen 1875 
and 1881 values. 

The lands are described by parts of Sections, Sec-
tions, Townships and Ranges. The number of acres in 
each tract, the Assessed Valuation of the same per 
year, and the pages of the record, upon which such 
lands appear, are all set out. 

Wliat is shown by this record, as to the assessed 
value of the lands appearing thereon? 

This particular record is set out upon pages 39-
42, inclusive, of the printed Record. 
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9! separate tracts, and a total of 

6749.76 acres; and shows a total valuation or assess 
merit, for advalorem taxation, of $35,430.00. 

Out of the total of 91 separate tracts, only 3 tracts 
are valued or assessed as low as $1.00 per acre- only 
J tract at $1.00 plus, per aere; only 1 tract at $1.50 pe'r 
acre ; only S tracts at $2.00 per acrc; only S tracts\t 
<M.00 pins, per aere. 

Then, there are ** tracts valued or assessed at 
$3.00 per acre; * tracts at $3.00 plus, per acre; * tracts 
at $4.00 per acre; 6 tracts at $4.00 plus, per acre- 5 
tracts at $5.00 per acre; j tract at $5.00 plus, per acre-
3* tracts at $6.00 per acre; 5 tracts at $6.00 plus per 
acre. t tract at $7.00 per acre; i tract at $7.00 plus' per 
acre; * tracts at $8.00 per acre; a tracts at $8.00 pL 
per acre; 3 tracts at $9.00 per acre; 1 tract at $9 00 plus' 
per acre; a tracts at $15.00 per acre; a tracts at $20 00 
per acre; and 1 tract at $29.00 plus, per acre. 

The total of 91 tracts of 6749.76 acres (valued or 
assessed at a total of $35,430.00) are valued or as-

for advalorem taxation, at an average assessed 
value of $5.24 plus, per acre. 

Knowing that the judges of this Honorable Court 
are men of wide observation and experience in such 
matters, we feel safe in asserting that it is the uni-
versal custom to value and assess lands, for advalorem 
taxation, at less than their actual value; and in most 
states and taxing subdivisions, it is the custom to value 
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and assess lands, for that purpose, at approximately 
one-half of their actual value. 

In view of what is so well known, in that respect, 
we feel justified in contending that the actual value 
of the lands in controversy was, at least, considerably 
in excess of the average assessed value of these lands, 
of $5.24 plus, per acre. 

We think, in addition, it entirely reasonable to say 
that this evidence is of the highest probative force in 
showing that 

"The fair value of the 'Eastern Boundary' 
lands, on March 3, 1875, was equal to, or more 
than, the 'Government price' of $1.25 per acre", 

which we are endeavoring to p r o v e , and which the 
plaintiff, the Chickasaw Nation, in the instant case, 
is willing to accept, as the 1875 value of its interest 
in the lands in controversy. 

B . 
Assessed valuation of certain lands in Little River 

County, Arkansas, for taxation, as shown by decree of 
the Chancery Court of that County in proceedings for 
the sale of such lands for delinquent taxes, appearing 
in Chancery Court Record "B". 

This record relates to the sale of lands in Little 
River County, Arkansas, for delinquent taxes, for the 
years prior to the burning of the court house and coun-
ty records, in 1880 (Record, 43-45). 
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This was done by decree of the Chancery Court 

of that county; and the tabulation of such land^to 
which the following comments apply, contains only thl 
lands appearing therein which are actual "Eastern 
Boundary" lands; and the correctness of such tabu 
lation is attested by the certificate of the "Circuit and 
Chancery Clerk" of the county, appearing on page 
45 of the printed Record herein. 

Such records set out the assessed valuation of cer-
tain actual "Eastern Boundary" lands, for years as 
early as 1868 and extending up to and including the 
year 1880. 

Remembering that the vital date upon which we 
are endeavoring to establish the fair actual value of 
the "Eastern Boundary" lands, is March 3,1875 (the 
date of their confiscation and appropriation, by the 
United States), it will be seen that the assessed values 
of the lands covered by this particular evidence, ex-
tended f r o m a period some seven years prior to the 
vital date, to some five years subsequent thereto. 

This record relates to fifty eight tracts of 4,919.79 
acres of "Eastern Boundary" lands; and shows that 
the total assessed valuation, per year, for all of tne 
years to which the decree relates, is the sum of $11,-
635.49. 

Therefore, the assessed valuation of such lands, 
for advalorem taxation, was an average assessed val-
uation of $2.36 plus, per acre. 

if may be reasonably contended that the actual 
f such lands was more than their assessed val-

ittion for advalorem taxation; and, it may be double 
that valuation. 

F o r several years prior to 1875, these lands were 
the private ownership of citizens of the State of 

Arkansas the grantees of the United States, upon the 
J S S they were public lands of the United States. 

During this time, they were valued or assessed 
for advalorem taxation, at $2.36 plus, per acre, which 
s nearly double the "Government pr ice" of $1.25 per 
acre- and which the plaintiff, the Chickasaw Nation m 
the instant case, is willing to accept, as the 1875 value 
of its interest in the lands in controversy. 

We can conceive of no evidence that could have 
greater probative force, or that would bear more pow-
erfully upon the contention of the plaintiff, the Chick-
asaw Nation, that the 1875 actual value of the "East -
ern Boundary" lands were at least, equal to, or more 
than, the "Government pr ice" of $1.25 per acre. 

C . 

From Deed and Mortgage Records, Little River 
County, Arkansas. 

This part of the evidence is a tabulation of the 
Deed and Mortgage records, showing a large number 
of separate transactions, in the purchase and sale of 
actual "Eastern Boundary" lands; and the correct-
ness of such tabulation is attested by the certificate of 
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the ' ' Circuit Clerk and Recorder " of the Count 
pearing upon page 54 of the printed Record. ^ 

This whole tabulation appears upon pages 46-
inclusive, of the printed Record herein. 

The tabulation shows the names of grantors and 
grantees, the dates of the transactions, the books and 
pages where recorded, the considerations, the descrip-
tion of the land tracts and the nature of the instru-
ments. 

There are tabulated Fifty Nine Warranty Deeds. 
Sixteen Quit Claim Deeds and Three Mortgages, mak-
ing a total of Seventy Eight transactions. 

These transactions run from the earliest in 1837 
(thirty eight years prior to the vital date of March 3, 
1875), down to 1888, (thirteen years after that date). 

As stated, citizens of the State of Arkansas be-
gan early to acquire some of these lands, in the belief 
that they were public lands of the United States, be-
cause of the false line of 1825 between the Territory of 
Arkansas and the Indian country; and later, because 
of the second false line of 1857. 

The United States was the grantor, in all the orig-
inal transactions; and when it was made plain that 
the granted lands were Indian lands, and not public 
lands of the United States, it brought about the pas-
sage of the Act of March 3, 1875, for the purpose of 
"making good" to its grantee United States citizens, 
by extinguishing the Indian title and confirming their 
titles. 

Thus, as stated, these transactions began early 
and continued throughout the years; and the tabula-
tion of Deed and Mortgage transactions, in the pur-
chase and sale of these lands, affords the best and most 
conclusive evidence of their actual purchase and sale 
value, in the series of actual transactions running from 

1837 to 1888. 

Out of a total of Seventy Eight such transactions, 
the tabulation shows Fifty Four prior to 1875, a n d 
Twenty Four after that date. There is One transac-
tion, dated July 8,1875 (four months and five days after 
the vital date of March 3,1875), in which John B. Dur-
ham purchased from W. D. C. Hawkins, 640 acres of 
actual "Eastern Boundary" lands, for a considera-
tion of $3,000.00, or for $4.68 plus, per acre. 

It may be inquired why the tabulation does not 
contain a greater number of such transactions. The an-
swer is (as heretofore stated), that the Little River 
County, Arkansas, Court House burned in 1880, and 
all Deed and Mortgage records (as well as all other 
county records) were destroyed; and that all present 
existing records of original transactions which occur-
red prior to that date, are where original Deeds and 
Mortgages were still in existence and could be found, 
and were brought in to the county seat and re-recorded 
upon the new records. 

What is shown by this tabulation, as to the range 
°f average values, in the purchase and sale of t h e 
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"Eastern Boundary" lands, running through the n 
riod from 1837 to 1888? " 

As stated, the tabulation shows a total of Seventy 
Eight transactions. 

There is a total of 11,172.34 acres involved in these 
transactions. 

The total of all the considerations is the sum of 
$62,902.99. 

Therefore, the general average at which these 
lands have been purchased and sold is $5.63 plus, per 
acre. 

How, may we respectfully inquire, would it be pos-
sible to procure and furnish more forceful and con-
vincing evidence of the general average purchase and 
sale values of these lands? 

As stated, the evidence taken and filed and made 
a part of the printed Record herein, would have sup-
ported a claim for much higher 1875 values than the 
"Government price" of $1.25 per acre; but, from the 
first, the plaintiff, the Chickasaw Nation, in the instant 
suit, has been willing to accept the "Government 
price" of $1.25 per acre, as the fair 1875 values of the 
lands in controversy, with interest from that date to 
the date of the judgment herein; and all of this evi-
dence has been taken and filed, not for the purpose of 
establishing and claiming higher values, but only foi 
the purpose of showing, conclusively, that the fair 1875 
values of such lands was "equal to, or more than" t e 
"Government price" of $1.25 per acre. 
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Sevier County, Arkansas. 

There are in excess of 30,000 acres of "Eastern 
Rmrndary" lands in Sevier County, Arkansas; and 
^•"total is arrived at by a computation of the area of 

ch lands, lying in that county, and appearing upon 
L Schedules prepared by the General Land Ofhce and 
filed as evidence in the instant case (Record 25-29, and 

34). 
The evidence, in the instant case, which bears upon 

the 1875 values of such lands lying in that county, ap-
pears upon pages 55-74, inclusive of the printed Ree-
ord. 

As in the other counties, it relates to actual "East-
ern Boundary" lands, as will be shown by the Sched-
ules above referred to ; and such evidence will be re-
ferred to, and commented on, in the order in which it 
appears in the printed Record herein. 

D. 

From list of Real Property Assessed for Taxa-
tion in Sevier County Arkansas for the year 1875 as 
per the record in the Office of the County Clerk of 
Sevier County, Arkansas• 

This county of Sevier is the only one of the five 
Arkansas counties in which the "Eastern Boundary" 
lands lie, where, at some time, the Court House and 
county records have not been destroyed by fire. 

In this county, the county records are intact; and 
the record of the valuation or assessment of lands, for 
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advalorem taxation, for the year 1875 (the very « 
in which the "Eastern Boundary" lands were coll 
cated and appropriated, by theünited States, under the 
Act of March 3, 1875) was found, and is here offered. 

This is a record of the valuation or assessment of 
the actual "Eastern Boundary" lands, which were 
then in private ownership, and which were valued or 
assessed, for advalorem taxation, for that year, and is 
set out in the printed Record at pages 55 to 60, inclu-
sive; and the certificate of the "County and Probate 
Clerk", as to the correctness of the same, appears 
upon pag'e 61. 

What is shown by this record, upon the issue of 
the fair value of the "Eastern Boundary" lands in 
1875f 

A total of 164 tracts are valued or assessed, for 
advalorem taxation, having a total of 10,897.58 acres. 

The total of 164 tracts of 10,897.58 acres is given 
an assessed valuation of $32,300.00. 

Thus, it is shown that such lands were valued or 
assessed, for advalorem taxation, for the year 1875, 
by the supposed owners and by the county authorities 
of Sevier County, Arkansas, at an average value of 
$2.97 plus, per acre. 

We are endeavoring to show that the fair value 
of the "Eastern Boundary" lands, at the time of their 
confiscation and appropriation, by the United States, 
in 1875, was "equal to, or more than", the "Govern-
ment price" of $1.25 per acre, which price the plam-
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tiff the Chickasaw Nation, in the instant case, is will-
ing'to accept, as the 1875 value of such lands, at that 
time, with interest from that time to the date of the 
judgment herein. 

Here, it is shown that a large part of these very 
lands (10,897.58 acres, being approximately one twelfth 
of the entire "Eastern Boundary" area of 136,955.05 
acres) was valued or assessed at an average value, per 
acre, of $2.97 plus, in 1875, which was more than two 
and one fourth times the value of $1.25 per acre, which 
the court is asked to place upon these same lands, as of 
that year. It is suggested that, because of the universal 
custom of assessing lands, for advalorem taxation, at 
less than their actual value, the average actual value 
of these lands, for the purposes of this case, could 
reasonably be found to be more than their assessed value 
of $2.97 plus per acre; but the contentions herein have 
been made upon such assessed values; and the sugges-
tions of higher values, are made only for what they are 
worth, and as showing the reasonableness of the con-
tentions of the plaintiff, the Chickasaw Nation, in the 
instant case, as to the 1875 values of such lands. 

We feel that it would not be possible to offer more 
positive, direct or conclusive evidence upon the issues 
of the fair 1875 values of the lands in controversy. 
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E . 

Instruments of Conveyances upon lands in Sevier 
County, Arkansas. 

This evidence consists of a tabulation of convey-
ances, showing the purchase and sale of actual "East-
ern Boundary " lands, in Sevier County, Arkansas, and 
such tabulation appears upon pages 62 to 73, inclusive, 
of the printed Record; and the correctness of such tab-
ulation (showing grantors and grantees, dates of in-
struments, kinds of instruments, books and pages of 
records, descriptions of lands and considerations), is 
attested by the certificate of the "Circuit Clerk and 
Recorder" of that county, appearing upon page 74 of 
the same Record. 

There are Sixty Seven of such transactions; and 
they run from the earliest in 1833, to the latest in 1877. 
The earliest of these transactions was forty two years 
prior to 1875 (the confiscation and appropriation date) ; 
and the latest was two years thereafter. 

There are Sixty One of such transactions, prior 
to, and including, the year 1875; and six later than 1875. 

Since the records of this county were intact, it 
was deemed advisable to confine the tabulation, prin-
cipally, to transactions prior to the vital date of March 
3, 1875 (upon which date such lands were confiscated 
and appropriated, by the United States); and when, 
although still owned by the Choctaw and Chickasaw 
Nations, they were bought and sold by United States 
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citizens, in the belief that they owned them, u n d e r 
grants by the United States, as public lands. 

All of the lands appearing upon this tabulation 
are actual "Eastern Boundary" lands, with the ex-
ception of Seven tracts, which are shown to "Adjoin 
Eastern Boundary Lands", immediately on the east; 
and such tracts have been included for the purpose of 
showing that the "Eastern Boundary" lands were 
bought and sold in the same way, and at about the same 
prices, as other lands (which the Indians never owned) 
of similar quality and location. 

The identity of these lands (with the exception of 
the Seven tracts, immediately above referred to), will 
be shown by a comparison of the same with the Sched-
ules prepared and filed by the General L a n d Office 
(Record, 25-29, and 34). 

The Sixty Seven tracts appearing upon this tab-
ulation, comprise a total of 16,410.79 acres; and the 
total of all the considerations is the sum of $54,620.09. 

It will thus be seen that, throughout the whole 
period, from 1833 to 1877, these lands were purchased 
and sold at an average price of $3.32 plus, per acre. 

We know of no argument that would be stronger 
than the mere statement of these financial transactions, 
in the purchase and sale of these actual "Eastern 
Boundary" lands, in support of the contention of the 
plaintiff, the Chickasaw Nation, in the instant case, 
that 
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" T h e fair value of the 'Eastern Boundary' 

lands, on March 3, 1875, was equal to, or more 
than, the 'Government price' of $1.25 per acre." 

Polk County, Arkansas. 

The "Eastern Boundary" lands which lie in this 
county aggregate between 40,000 and 50,000 acres, as 
will be shown by a computation from the Schedules 
prepared and filed, in the instant case, by the General 
Land Office (Record 25-29, and 34). 

The lands to which the following evidence relates 
are actual "Eastern Boundary " lands, as will be shown 
by a comparison of the lands described in the evidence, 
with the same Schedules. 

Such evidence, as in the other counties, bears upon 
the 1875 values of such lands, and appears upon pages 
75-84, inclusive, of the printed Record herein. 

F . 

List of Real Estate Subject to Taxation in Polk 
County, Arkansas, for the year 1888. 

It will be seen from the certificate of the "County 
and Probate C lerk" (Record, 80) that this is the earli-
est available record of the valuation or assessment of 
lands, for advalorem taxation, because of the destruc-
tion of court houses and county records, by fires, in 
former years. 

This evidence consists of a tabulation of "East -
ern Boundary" lands, subject to advalorem taxation 
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for the year 1888, showing descriptions and assessed 
valuations, and such tabulation appears upon pages 
75-79, inclusive, of the printed Record; and the cor-
rectness of such tabulation is attested by the certificate 
of the "County and Probate Clerk", appearing upon 
page 80 of the same Record. 

As shown, this is the earliest available record, 
upon the subject of assessed valuations, because of the 
destruction of earlier records by fires; and it is sub-
gested that these assessed valuations, for the year 1888 
(13 years after the vital confiscation and appropria-
tion date of 1875) would not greatly differ from 1875 
values; and that the same have considerable probative 
value upon the issues of 1875 values. 

What is shown by this evidence! 
The tabulation referred to contains a total of 113 

tracts, and 6,162.58 acres, of actual "Eastern Bound-
ary" lands. 

It shows that the total assessed value of these 
lands, for the year 1888, to be the sum of $14,558.00. 

Thus, it is seen that the average assessed value 
of these lands, for that year, was $2.36, plus, per acre. 

Remembering that we are endeavoring to show 
that the fair value of the "Eastern Boundary" lands, 
in 1875, was "equal to, or more than" the "Govern-
ment price" of $1.25 per acre we respectfully contend 
that this evidence (showing, as it does, that the then 
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owners and the county authorities gave them an as-
sessed valuation, f o r advalorem taxation, of $2.36, plus, 
per acre, only a few years after the vital date of 1875, 
and which was approximately twice the 1875 value. 
as claimed, in the instant case) bears, with great force 
and weight, npon the issue of the fair 1875 values of 
such lands. 

G . 

From Deed and Mortgage Records of Polk Coun-
ty, Arkansas. 

This evidence consists of a tabulation of Twenty 
Seven transactions, in the purchase and sale of actual 
"Eastern Boundary" lands, in Polk County, Arkan-
sas, and is set out upon pages 81-84, inclusive, of the 
printed Record; and the correctness of such tabula-
tion (showing grantors and grantees, dates of instru-
ments, kinds of instruments, descriptions of lands and 
considerations) is attested by the certificate of the 
' 'Circuit Clerk", appearing upon page 81 of the same 
Record. 

As stated, court houses and county records had 
been destroyed by fires, in former years (Record, 80), 
and transactions, in the purchase and sale of "Eastern 
Boundary" lands, for the period prior to, and shortly 
after, 1875, are limited, in number ; and the available 
records of such transactions are confined to t h o s e 
where original instruments of conveyances were still m 
existence and in the possession of their owners, and 
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were brought into the county seat and re-recorded, 
after the destruction of the original records, by fires. 

However, the records of such transactions are 
sufficient to furnish a reliable cross section of the gen-
eral average of the moneys paid and received, in the 
purchase and sale of "Eastern Boundary" l a n d s , 
throughout the period of time under consideration. 

These transactions run from 1854 (21 years prior, 
to the vital date of 1875) to 1888 (13 years thereafter). 

In the total of Twenty Seven such transactions, 
Seven occurred prior to 1875, and Twenty thereafter. 

These transactions relate to 1811.48 acres of land; 
and the total considerations paid and received amount 
to the sum of $10,337.73. 

It will thus be seen that the lands involved in all 
of these transactions were purchased and sold at an 
average price of $5.70 plus, per acre. 

May it not be again said that the mere statement 
of these financial transactions, in the purchase and 
sale of these actual "Eastern Boundary" lands, have 
a direct and powerful bearing upon the issues in the 
instant case, to-wit: The fair value of such lands in 
1875. 

Scott County, Arkansas. 

The evidence regarding the 1875 values of "East -
ern Boundary" lands in this county is somewhat mea-
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ger, in view of the destruction of the court house and 
county records, by fire. This appears from the certifi-
cate of the '1 County and Probate Clerk" (Record, 86). 

The earliest available record of the valuation and 
assessment of such lands, is for the year 1881 (Rec-
ord, 85-86). 

The title of this record is : 

H . 

Certified Copy of Certain Entries in Record of 
Delinquent Lands, for Scott County, Arkansas, Ap-
pearing Upon Page 16 of Said Record Under the Fol-
lowing Caption: " 1881—Delinquent List—1881". 

The lands thereon appearing are actual "Eastern 
Boundary" lands; and the descriptions and assessed 
values thereof, for advalorem taxation, are set out. 

The correctness of the tabulation is attested by 
the "County and Probate Clerk" (Record, 86) ; and 
the identity of the lands appearing thereon, as actual 
"Eastern Boundary" lands is shown by a compar-
ison of the same with the Schedules prepared and filed, 
in the instant case, by the General Land Office (Rec-
ord 25-29, and 34). 

There are listed u p o n this tabulation, Twenty 
Seven separate tracts, having a total area of 1197 
acres. 

The total assessed valuation of these lands, for 
advalorem taxation, for the year 1881, is the sum of 
$2116.00. 
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It is thus shown that such lands were valued and 

assessed for advalorem taxation, for that year, at an 
average value of $1.88 plus, per acre. 

This valuation and assessment was for a year 
(1881), only six years after the vital confiscation and 
appropriation date of 1875; and it is suggested that 
these values would differ very little from 1875 values. 

It is suggested, further (as has been suggested 
regarding the other counties), that these assessed val-
ues, f o r taxation, are less than the actual values of 
these lands. 

But, remembering that the claimed 1875 values of 
these "Eastern Boundary" lands, in the instant case, 
are at the "Government price" of $1.25 per acre, it 
is contended that their valuation and assessment, for 
taxation, by their owners and by the county authori-
ties, at an average value of $1.88 plus, per acre (or at 
a valuation and assessment, for advalorem taxation, 
which is a little more than one and one half times the 
claimed 1875 values of $1.25 per acre), directly and 
powerfully supports the contention that the fair 1875 
values of such lands are "equal to, or more than" the 
"Government price" of $1.25 per acre. 

Sebastian County, Arkansas. 

In this county, the same condition exists, as in 
some of the other counties, as to the destruction of the 
court house and county records, by fire, as shown by 
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the certificate of the 44County and Probate Clerk" 
(Record, 93). 

The earliest available valuation and assessment 
record is for the year 1881 (same certificate, Record, 
93). 

The "Eastern Boundary" lands which appear up-
on this record have been tabulated, and the same ap-
pears upon pages 86-92, inclusive, of the printed Rec-
ord ; and the title of such tabulation is as follows: 

I . 

Certified Copy of Entries in "List of Real Estate 
Subject to Taxation in Greenwood District of Sebas-
tian County, Arkansas, for the Year 1881". 

The correctness of such tabulation is attested by 
the "County and Probate Clerk" (Record, 93); and 
the identity of the lands thereon appearing, as actual 
"Eastern Boundary" lands, is shown by a comparison 
with the Schedules prepared and filed herein by the 
General Land Office (Record, 25-29, and 34). 

Upon this tabulation, there are listed 200 separate 
tracts, having a total area of 9759.39 acres; and the 
total valuation or assessment of such lands is the sum 
of $34,607.00. 

It thus appears that such lands were valued and 
assessed, for advalorem taxation, for the year 1881, 
at an average value of $3.54 plus, per acre. 
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Here are 9759.39 acres of actual "Eastern Bound-

ary" lands, valued and assessed by their owners and 
by the county authorities, at $3.54 plus, per acre, f o r 
advalorem taxation, for the year 1881, only six years 
after the vital confiscation and appropriation date of 
1875; and during which time, there could have been no 
material change in values. 

It could be reasonably contended that this tax val-
uation of $3.54 plus, per acre, is less than the actual 
value of the lands, yet that assessed value is more than 
Two and Three Fourths times the "Government price" 
of $1.25 per acre, which the court is asked to find, as the 
1875 values of the lands in controversy. 

No argument can be made which is stronger than 
a mere statement of these figures, in support of the 
contention that the fair 1875 values of such lands is 
"equal to, or more than" the "Government price" of 
$1.25 per acre. 

Recapitulation 

of what the foregoing evidence shows, regarding the 
fair 1875 values of the "Eastern Boundary" lands, in 
the counties of Little River, Sevier, Polk, Scott and 
Sebastian, in the State of Arkansas. 

It is shown that, 

In Little River County, 

(A) Ninety One tracts, of 6749.76 acres, were valued 
or assessed, for advalorem taxation, for the year 
1881, at an average value of $5.24 plus, per acre; 
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( B ) Fifty Eight tracts, of 4919.79 acres, were given an 

average assessed value, by the Chancery Conrt, 
f o r advalorem taxation ( f or years running f rom 
1868 to 1880), of $2.36 plus, per acre; 

(C) Seventy Eight tracts, of 11,172.34 acres, were pur-
chased and sold (at times running f r o m 1837 to 
1888) at an average price of $5.63 plus, p<?r acre. 

In Sevier County, 

( D ) One Hundred and Sixty Four tracts of 10ß97.58 
acres, were valued or assessed, f o r advalorem tax-
ation, f o r the year 1875 (the very year in which 
"Eas te rn B o u n d a r y " lands were confiscated and 
appropriated) at an average value of $2.97 plus, 
per acre; 

( E ) Sixty Seven tracts, of 16,410.79 acres, were pur-
chased and sold (at times running f rom 1833 to 
1877), at an average price of $3.32 plus, per acre. 

In Polk County, 

( F ) One Hundred and Thirteen tracts, of 6162.58 acres, 
were valued or assessed, f o r advalorem taxation, 
f o r the year 1888, at an average value of $2.36 
plus, per acre; 

(G) Twenty Seven tracts, of 1811.48 acres, were pur-
chased and sold (at times running f r o m 1854 to 
1888), at an average price of $5.70 plus, per acre. 

In Scott County, 

( H ) Twenty Seven tracts, of 1197 acres, were valued 
or assessed, f o r advalorem taxation, f o r the year 
1881, at an average value of $1.88 plus, per acre. 
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In Sebastian County, 

( I ) Two Hundred tracts, of 9759.39 acres, were valued 
or assessed, f o r advalorem taxation, f o r the year 
1881, at an average value of $3.54 plus, per acre. 

Summed up, the foregoing evidence, taken in the 
five counties of Little River, Sevier, Polk, Scott and 
Sebastian Counties, Arkansas, shows, 

FIKST, That 653 tracts, totaling 39,686.11 acres, were 
valued or assessed, f o r advalorem taxation, at 
an average value of $3.05 plus, per acre (A . 
B . D . F . H . and I . ) ; and 

SECOND, That 172 tracts, totaling 29,394.61 acres, were 
purchased and sold, at an average price of 
$4.88 plus, per acre (C. E. and G.) , 

It is further shown: (1) , that the average valua-
tion or assessment of such lands, f o r advalorem taxa-
tion, of $3.05 plus, per acre, was approximately Two 
and One Half times the claimed 1875 value of $1.25 per 
acre; and (2) , that the average purchase and sale price 
of such lands, of $4.88 plus, per acre, was more than 
Three and Three Fourths times the claimed 1875 value 
of $1.25 per acre. 

Further, it has been asserted, in commenting upon 
the valuations or assessments of such lands, in the va-
rious counties, that it is the general custom to value or 
assess lands, f o r taxation, at less than their actual 
value. A comparison of the average assessment values 
with the average purchase and sale prices, in the sum-
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mation immediately preceding, proves the correctness 
of this assertion. It is shown that the general average 
of assessment values is $3.05 plus, per acre; whereas 
the general average of purchase and sale values is 
$4.88 plus, per acre. It thus appears that the average 
purchase and sale prices are Sixty per centum higher 
than the average assessment values, in all of the trans-
actions to which the evidence relates; and that, as here-
tofore suggested, in view of these ranges of assessment 
values and purchase and sale values, as the same bear 
upon the fair 1875 values of the "Eastern Boundary" 
lands, the plaintiff, the Chickasaw Nation, in the in-
stant case, would have been justified in claiming com-
pensation upon the basis of higher 1875 values than 
the "Government price" of $1.25 per acre. 

As stated, it has not done so. It has been willing 
to accept compensation upon the basis of the "Govern-
ment price" of $1.25 per acre, for 1875 values, as the 
most feasible and practicable solution of the existing 
controversy, with interest from 1875 to the date of the 
judgment herein; and that all of the foregoing evi-
dence, bearing upon the 1875 values of such lands, is 
not for the purpose of claiming compensation upon the 
basis of higher 1875 values t h a n the "Government 
price" of $1.25 per acre, but, solely and wholly, for the 
purpose of showing that, 

" T h e fair value of the 'Eastern Boundary' 
lands, on March 3, 1875, was equal to, or more 
than, the 'Government price' of $1.25 per acre." 

Having analyzed and commented upon the evi-
dence taken in the various Arkansas counties in which 

the "Eastern Boundary" lands lie, bearing upon the 
issues of the fair 1875 values of such lands, we shall 
now present and comment upon 

Other Record Evidence, 
Bearing upon the fair 1875 value of the "Eastern 

Boundary" lands. 

FIRST. 

When the "Eastern Boundary" lands were con-
fiscated and appropriated, by the United States, the 
question a r o s e as to the payment of compensation 
therefor, to the Indian owners, whose ownership had 
been extinguished. 

The citizens of the United States and of the State 
of Arkansas, who had acquired a large part of such 
lands, by grants from the United States, under the be-
lief that they had become public lands of the United 
States, because of the false survey lines of 1825 and 
1857, had their titles confirmed by the Act of March 
3, 1875, as to the lands held by them; and the balance 
of such lands become public lands of the United States. 
The Indian owners thereby l o s t title to all of the 
"Eastern Boundary" lands. 

No one doubted that the former Indian owners 
were entitled to compensation. 

Honorable S. W. Dorsey was then a Senator of 
the United States, from the State of Arkansas. 

On January 24, 1878, he addressed a letter to the 
Secretary of the Interior, calling for such information 
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as would enable Congress to right the wrongs which 
had been done the Indians. 

This letter was referred to the Commissioner of 
the General Land Office; and all necessary information, 
upon the subject of the "Eastern Boundary" lands, 
was incorporated in a Report, accompanied by Sched-
ules. 

Such Report and Schedules were transmitted, by 
the Commissioner of the General Land Office, to the 
Secretary of the Interior, by letter dated April 4,1878. 

The first part of the letter of the Commissioner 
of the General Land Office deals, generally with the 
subject, as follows: 

Referring to a communication from Hon. S. 
W. Dorsey under date of January 24, last (a copy 
of which is herewith furnished), requesting, for 
the purpose of enabling the Senate to arrive at 
a correct estimate of value of the lands, a state-
ment of the tract of land surveyed in Arkansas, 
lying between the western boundary of the State 
and a line running due south from Ft. Smith to 
the Red River, claimed by the Choctaw Nation of 
Indians under Act 1, Treaty of January 20, 1825; 
— I have the honor to submit herewith, for trans-
mission, if approved, a full abstract from the tract 
and plat books of this office, showing the amount 
of lands within said survey disposed of, the meth-
od of disposal with d a t e s ; and the amount of 
money received by the Government from cash pur-
chases. Also the number of acres not disposed ot 
and the value of each tract as tabulated. 

Then, upon the subject of the values of the "East-
ern Boundary" lands, the Commissioner reported, defi-
nitely and specifically, as follows: 
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In the matter of values, I have to state that 

with the exception of a few tracts within the six-
mile limits of a railroad land grant (as shown by 
the schedules submitted) the lands not disposed of 
are held at single minimum valuation, i. e., $1.25 
per acre; and no value can be attached to the lands 
other than said government price, without legis-
lation (Record, 29-30). 

These lands were confiscated and appropriated, 
by the United States, in 1875; and, at that time, become 
public lands of the United States. 

The Report of the Commissioner was made in 
1878, three years after the confiscation and appropria-
tion Act of March 3, 1875. 

He says, plainly and unequivocally, that 
" * * * the lands not disposed of are held at the 

single minimum valuation i. e., $1.25 per acre;" 

and that 
" * * * no value can be attached to the lands other 

than said Government price." 

It is difficult to conceive of any evidence that would 
more powerfully support the contention of the plain-
tiff, the Chickasaw Nation in the instant case, that the 
"Eastern Boundary" lands, in 1875, were "equal to, 
or more than" the "Government pr ice" of $1.25 per 
acre. 

It is interesting to speculate as to why this Re-
port did not govern, in the "Net Proceeds Case", when 
the courts come to fix the 1875 values of the "Eastern 
Boundary" lands. 
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The facts are that this Report did not govern, in 

that respect. 
Upon the other hand (as has been shown), the 

"Graduation Act" of August 4,1854, governed. Why? 
Because the very Schedule to which the Commissioner 
of the General Land Office refers, carried, upon its face 
and plainly marked, "graduated" prices (or reduced 
prices), according to such "Graduation A c t " of 1854 
(Record, 28) ; and these "graduated" prices (or re-
duced prices), according to t h a t Act and Schedule 
(made and applied to such lands upon their erroneous 
classification and valuation, as public lands of the 
United States, since the passage of such Act in 1854) 
were adopted, because the plaintiff, the Choctaw Na-
tion, admitted that it had taken no evidence whatso-
ever, as to 1875 values, and, at the same time, made no 
resistance or objection to such erroneous classification 
and valuation of the lands in controversy. 

This fatal admission (which has heretofore been 
set out, but which it is necessary to here repeat, in this 
connection), appearing page 100 of the Brief of the 
Choctaw Nation, in the "Net Proceeds Case", is as 
follows: 

" I f it shall be objected that there is no suf-
ficient evidence of the actual value of the lands, 
thus taken from the claimant, upon which the court 
can base its judgment, then our reply is that the 
claimant may demand for the lands thus taken 
the price at which the United States has author-
ised them to be sold." 

No evidence taken, says the plaintiff, the Choctaw 
Nation; and then it says further, that the court may 
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"base its judgment" as to values, upon "the price at 
which the United States has authorized them to be 
sold." 

At what price? At the "graduated" prices (or re-
duced prices), according to the "Graduation A c t " of 
1854, and as set out in the Schedule, at which the United 
States had "authorized them to be sold" . 

Thus, the suggestions contained in the text of the 
Commissioner's letter, that 

" * * * the lands not disposed of are held at the sin-
gle minimum valuation, i. e., $1.25 per acre;" 

and that 

* * no value can be attached to the lands other 
than the said Government price," 

were ignored, the "Graduation A c t " of 1854, author-
izing "graduated" prices, and the Schedule made un-
der that Act (supported by the admissions of the plain-
tiff, the Choctaw Nation), prevailed; and the total re-
sult was that the values of the lands involved were 
fixed at 50 cents per acre. 

That, as plainly shown by the whole Record, is 
exactly what actually transpired, and how it come to 
transpire, as to the values of the lands here involved, 
in the 1 ' Net Proceeds Case ' ' ; and that is exactly what 
the plaintiff, the Chickasaw Nation, is so earnestly en-
deavoring to overcome, in the instant case. 

SECOND. 

By Article 37 of the Choctaw-Chickasaw Treaty 
of 1866 (14 Stat., 769), it was agreed that Indians of 
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other tribes might settle in the Choctaw - Chickasaw 
country; and it was further agreed therein, by the 
United States, that the lands thus occupied, should be 
paid for "out of the funds of Indians removing into 
said N a t i o n " , at "not exceeding one dollar per acre". 

The lands to which Article 37 of the Treaty refers, 
were made available, as homes for Indians of other 
Tribes, in 1866, and long prior to the confiscation and 
appropriation of the "Eastern Boundary" lands in-
volved in the instant case; and the consideration thus 
fixed and agreed upon (and which was actually paid, 
under later Acts of Congress), was at the rate of one 
dollar per acre, and applied to lands much farther 
west than the lands in controversy, and much farther 
from civilization and development, and therefore, much 
less valuable. 

THIRD. 

By Article 17 of the Cherokee Treaty of 1866 (14 
Stat., 799), the Cherokee Nation ceded, in trust, to the 
United States, certain lands in the State of Kansas, 
which they had acquired under the Treaty of 1835; and 
it was further provided that snch lands should be sur-
veyed, as public lands of the United States, and ap-
praised at "not less than one dollar and a quarter per 
acre". 

It was further provided that such lands might be 
sold "to the highest bidders for cash" and at "not 
less than the appraised value" ; and that the Secretary 
of the Interior might sell "the whole of such lands" 
(not occupied by actual settlers), "in a body", to any 
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responsible party, for cash, "for a sum not less than 
one dollar per acre". 

Thus, far western lands of the Cherokees, were to 
be sold, in separate tracts at not less than $1.25 per 
acre; and "in a body" at not less than $1.00 per acre. 

FOURTH. 

By Article 16 of the same Treaty of 1866 (14 Stat., 
799), it was agreed that Indians of other tribes might be 
settled in their western lands (that is, those lands lying-
west of the 96 degree of longitude, and west of the 
Cherokee Nation proper), and that payment for such 
lands so occupied should be paid for, at a price " t o be 
agreed upon between the said parties in interest"; and 
that, upon failure to agree, then the "price to be fixed 
by the President". 

The question arose as to payment for such lands, 
and also as to the disposition of the balance of such 
western lands. 

Those questions were settled by the Act of Con-
gress of March 3, 1893 (27 Stat., 612). 

The sum of $295,736.00 was appropriated a n d 
paid for the lands occupied by Indians of other tribes; 
and the sum of $8,300,000 was appropriated and paid 
f o r the balance of such western lands, which thereby 
became public lands of the United States. 

The total appropriation was $8,595,736.00; and 
all of the western lands of the Cherokee Nation were 
thus paid for, at the rate of $1.42 per acre. 
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F I F T H . 

By the Act of Congress of March 3, 1891 (26 Stat., 
989), there was appropriated the sum of $2,991,450, as 
additional compensation to the Choctaw and Chicka-
saw Nations, for that part of their "Leased District" 
lands (the Cheyenne a n d Arapahoe Reservation), 
which had been ceded to the United States, under the 
Treaty of 1866 (14 Stat., 769) for the settlement of 
the Indians of the western plains; and the considera-
tion was for the nominal sum of $300,000, and was in-
volved with the demand, by the United States that 
property rights be conferred upon the Freedmen. 

The Indians contended that they had been ' ' over-
reached", and demanded " f a i r and jus t " compensa-
tion, when the United States proposed to open such 
lands for settlement, as public lands of the United 
States. This demand was granted; and the money was 
appropriated and paid. 

These lands were far western lands, and lay west 
of the 98th degree of west longitude, and some three 
hundred miles west of the "Eastern Boundary" lands, 
to which the instant suit relates. 

This area comprised a total of 2,393,160 acres; 
and the compensation thus appropriated and paid was 
at the rate of $1.25 per acre. 

Later, the Choctaw and Chickasaw Nations de-
manded " fa i r and jus t " compensation for another part 
of the "Leased District" cession, under the Treaty of 
1866, known as the "Wichita Reservation", when the 
United States proposed to open the same to settlement. 
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as public lands of the United States. Suit was author-
ized, under the Act of Congress of March 2, 1895 (28 
Stat., 876). The suit was styled; "The Choctaw and 
Chickasaw Nation vs. United States and the Wichita 
and Affiliated Bands of Indians" (34 Ct. Cls., 17-168). 

The Indians prevailed in the Court of Claims, but 
the decision of that court was reversed by the Supreme 
Court, of the United States, solely upon the ground 
that the "cess ion" , in the Treaty of 1866, was absolute, 
and that the United States thereby acquired full title, 
irrespective of any other considerations. 

In that case, upon the subject of the value of the 
"Leased District" lands, the Court of Claims held: 

" T h e lands in the 'Leased District', if open 
to settlement as a part of the public domain, has 
a fixed value of $1.25 per acre. * * * " (34 Ct. Cls., 
38). 

SIXTH. 
By the Acts of Congress of March 1, 1889 (25 

Stat., 757) and March 2, 1889 (25 Stat., 1004), like set-
tlements were made with the Creek Nation and the 
Seminole Nation, under which they were paid addi-
tional compensations for their western lands, ceded 
to the United States, for nominal considerations, un-
der the Creek Treaty of 1866 (14 Stat., 785), and the 
Seminole Treaty of 1866 (14 Stat., 755). 

The sum total of these settlements was that the 
Creek Nation and Seminole Nation were paid for their 
western lands at the rate of $1.25 per acre. 
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(Choctaw and Chickasaw Nations vs. TJnited 
States and Wichita and Affiliated Bands of In-
dians, 34 Ct. Cls., 140-141). 

All of the foregoing Record Evidence is presented 
for whatever bearing it may have upon the fair 1875 
values of the "Eastern Boundary" lands, to which the 
instant case relates. 

"We deem it unnecessary to make a detailed sum-
mation of such evidence, further than to say that west-
ern lands of, not only the Choctaws and Chickasaws, 
but the Cherokees, the Creeks and the Seminoles, were 
valued and paid for, by the United States (at times 
ranging from before and after the confiscation and ap-
propriation of the "Eastern Boundary" l a n d s , in 
1875), at prices ranging from $1.00 per acre to $1.42 
per acre; that these valuations and payments were 
made by responsible officials of the United States, un-
der Treaties, Laws and Court Decisions; and that the 
same related to Indian lands, occupying exactly the 
same status as the "Eastern Boundary" lands, here 
involved, but were much less valuable, because they 
were in the far west, and farther removed from civili-
zation and development, by several hundreds of miles. 

As stated, the "Eastern Boundary" lands were 
along the western border of the Territory and State 
of Arkansas, and (in so far as values were concerned) 
occupied exactly the same status as the other public 
lands of the United States, located in that Territory 
and State; and were favorably affected by the advanc-
ing civilization and development which was rapidly 
progressing. 
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Therefore, lands thus situated, were more valu-

able than other Indian lands located in the far west, 
and occupied (or about to be occupied) by the wild In-
dians of the western plains. 

We think it entirely reasonable to contend that 
these transactions, involving the valuations of, and pay-
ments for, such western lands, have a powerful bear-
ing upon the claim of the plaintiff, the Chickasaw Na-
tion, in the instant case, that 

" T h e fair value of the 'Eastern Boundary' 
lands, on March 3, 1875, was equal to, or more 
than, the 'Government price' of $1.25 per acre." 
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I V . 

CONCLUSION. 

This concludes the presentation of the law and 
the facts, in the instant case. 

It is respectfully submitted that the law, as herein 
presented, sustains the contention that the defendant, 
the United States of America, is liable for " just com-
pensation" to the plaintiff herein, the Chickasaw Na-
tion, for its One Fourth interest in t h e "Eastern 
Boundary" lands, upon the basis of the fair value of 
such lands, at the time of their confiscation and ap-
propriation, by the United States, under the Act of 
March 3, 1875, with interest at the rate of five per 
centum per annum, from that date, to the date of the 
judgment herein. 

It is also respectfully submitted that the evidence 
herein presented, establishes the fact that the "East -
ern Boundary" lands, on March 3, 1875, had a fair 
value which was "equal to, or more than", the " Gov-
ernment price" of $1.25 per acre. 

Finally, it is respectfully submitted that the plain-
tiff, the Chickasaw Nation, in the instant case, is en-
titled to the relief prayed for. 

W I L L I A M H . F U L L E R , 

and 
M E L V E N C O R N I S H , 

Special Attorneys, 
The Chickasaw Nation of Indians. 
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