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[fol. 1] 

IN COURT OF CLAIMS OF THE UNITED STATES 

No. K-376 

T H E C H I C K A S A W N A T I O N 

vs. 
T H E U N I T E D S T A T E S 

I . H I S T O R Y OF PROCEEDINGS 

On August 29, 1929, the plaintiff filed its original peti-
tion. 

On October 8, 1929, the defendant filed a general tra-
verse to said petition. 

On September 19, 1936, by leave of court, the plaintiff 
filed an amended petition, which is as follows: 

II. A M E N D E D PETITION—Filed September 19, 1936 
Comes now the Chickasaw Nation, the complainant 

herein, and for its cause of action against the United 
States of America, respectfully represents to the court: 

[fol. 2] I 
The Chickasaw Nation, the complainant herein, is the 

Chickasaw Indian Nation or Tribe of Indians, mentioned 
in the Act of Congress approved June 7, 1924 (43 Stat., 
537), the first paragraph of which act is as follows: 

' ' That jurisdiction be, and is hereby, conferred upon the 
Court of Claims, notwithstanding the lapse of time or the 
statutes of limitation, to hear, examine and adjudicate and 
render judgment in any and all legal and equitable claims 
arising under or growing out of any treaty or agreement 
between the United States and the Choctaw and Chickasaw 
Indian Nations or Tribes, or either of them, or arising 
under or growing out of any Act of Congress in relation 
to Indian affairs which said Choctaw and Chickasaw Na-
tions or Tribes may have against the United States, which 
claims have not heretofore been determined and adjudi-
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cated on their merits by the Court of Claims or the Su-
preme Court of the United States;" 

and by the later Acts of Congress of May 19, 1926 and 
February 19, 1929, amending the same. 

II 
The lands of the Choctaw and Chickasaw Nations were 

acquired and owned under treaties or agreements with the 
United States as follows: 

Choctaw Treaty of 1820 (7 Stat., 210); 
Choctaw Treaty of 1830 (7 Stat., 333); 
Choctaw-Chickasaw Treaty of 1837 (11 Stat., 573); 
Choctaw-Chickasaw Treaty of 1855 (11 Stat., 611). 

[fol. 3] III 
Under Article- I and III of the treaty of 1837 (11 Stat., 

573) the Chickasaw Nation, for a valuable consideration, 
purchased a common interest in the lands of the Choctaw 
Nation; and since the date of such treaty, the western lands 
of the Choctaw and Chickasaw Nations have been held and 
owned in common. 

IV 

Under Article I of the treaty of 1855, the title to, and 
ownership of, the Choctaw and Chickasaw Nations in and 
to such lands, was guaranteed and defined, as follows: 

"And pursuant to an Act of Congress, approved May 28, 
1830, the United States do hereby forever secure and guar-
antee the lands embraced within the said limits to the mem-
bers of the Choctaw and Chickasaw Tribes, their heirs and 
successors, to be held in common; so that each and every 
member of either tribe shall have an equal, undivided in-
terest in the whole: Provided, however, no part thereof 
shall ever be sold without the consent of both tribes; * * * " 

V 

All moneys resulting from the sale of tribal lands and 
properties o"f the Choctaws and Chickasaws, so held and 
owned, has always been paid to the Choctaw and Chickasaw 
Nations, by the United States, under all treaties and laws, 
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in the proportions of three-fourths to the Choctaw Nation 
and one-fourth to the Chickasaw Nation. 

[fol. 4] VI 
The treaties or agreements of June 28, 1898 (30 Stat., 

495), known as the "Atoka Agreement", and of July 1, 
1902 (32 Stat., 641), known as the "Supplementary Agree-
ment", provided for the preparation and approval of final 
citizenship rolls of the Chickasaw Nation, the allotment of 
lands, the sale of town sites, the sale of all other tribal 
property and the distribution, per capita, of all moneys re-
sulting from such sales; and these treaties or agreements 
were entered into between the United States and the Chick-
asaw Nation in pursuance of the general policies of the 
United States, as expressed in the Act of Congress ap-
proved March 3, 1893 (27 Stat., 612) as follows: 

"Sec. 16. The President shall nominate and, by and with 
the advice and consent of the Senate, shall appoint three 
commissioners to enter into negotiations with the Cherokee 
Nation, the Choctaw Nation, the Chickasaw Nation, the 
Muscogee (or Creek) Nation; the Seminole Nation, for the 
purpose of the extinguishment of the national or tribal title 
to any lands within that Territory now held by any and all 
of such nations or tribes, either by cession of the same or 
some part thereof to the United States, or by the allotment 
or division of the same in severalty among the Indians of 
such nations or tribes, respectively, as may be entitled to 
the same, or by such other methods as may be agreed upon 
between the several nations and tribes aforesaid, or each 
of them, with the United States, with a view of such an 
adjustment, upon the basis of justice and equity, as may, 
with the consent of such nations or tribes of Indians, so far 
as may be necessary, be requisite and suitable to enable the 
[fol. 5] ultimate creation of a State or States of the Union 
which shall embrace the land within said Indian Territory.'' 

VII 
It was necessary that final citizenship rolls of the Chicka-

saw Nation be made and approved before the allotment of 
lands and the distribution of moneys could be made. Full 
and final authority, for that purpose, was conferred upon 
the Commission to the Five Civilized Tribes and the Secre-
tary of the Interior by those provisions of the "Supple-
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mentary Agreement" (Act of Congress approved July 1, 
1902, 32 Stat., 641) as follows: 

"27. The rolls of the Choctaw and Chickasaw citizens and 
Choctaw and Chickasaw Freedmen shall be made by the 
Commission to the Five Civilized Tribes, in strict compli-
ance with the Act of Congress approved June 28, 1898 
(30 Stat., 495), and the Act of Congress approved May 31, 
1900 (31 Stat., 221), except as herein otherwise provided: * * # j > 

"28. The names of all persons living on the date of the 
final ratification of this agreement entitled to be enrolled 
as provided in Section 27 hereof shall be placed upon the 
rolls made by said Commission; and no child born there-
after to a citizen or Freedman and no person intermarried 
thereafter to a citizen shall be entitled to enrollment or 
to participate in the distribution of the tribal property of 
the Choctaws and Chickasaws." 

^ ^ % ^ ^ ^ 

' ' 30. For the purpose of expediting the enrollment of the 
Choctaw and Chickasaw citizens and Choctaw and Chicka-
[fol. 6] saw Freedmen, the said Commission shall, from 
time to time, and as early as practicable, forward to the 
Secretary of the Interior lists upon which shall be placed 
the names of those persons found by the Commission to be 
entitled to enrollment. The lists thus prepared, when ap-
proved by the Secretary of the Interior, shall constitute 
a part and parcel of the final rolls of citizens of the Choc-
taw and Chickasaw Tribes and of Choctaw and Chickasaw 
Freedmen, upon which allotment of land and distribution 
of other tribal property shall be made as herein provided. 
Lists shall be made up and forwarded when contests of 
whatever character shall have been determined, and when 
there shall have been submitted to and approved by the 
Secretary of the Interior lists embracing names of all those 
lawfully entitled to enrollment, the rolls shall be deemed 
complete * * * " 

* * # * * # # 

"35. No person whose name does not appear upon the 
rolls prepared as herein provided shall be entitled to in any 
manner participate in the distribution of the common prop-
erty of the Choctaw and Chickasaw Tribes, and those whose 
names appear thereon shall participate in the manner set 
forth in this agreement: * * * " 
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VIII 
Later, by Act of Congress approved April 26, 1906 (34 

Stat., 137) it was provided: 
"Sec. 2. That for ninety days after approval hereof ap-

plications shall be received for enrollment of children who 
were minors living March fourth, nineteen hundred and 
[fol. 7] six, whose parents have been enrolled as members 
of the Choctaw, Chickasaw, Cherokee, or Creek Tribes, or 
have applications for enrollment pending at the approval 
hereof. * * * " 

* * * * * * * 

"Provided. That the rolls of the tribes affected by this 
act shall be fully completed on or before the fourth day 
of March, nineteen hundred and seven, and the Secretary 
of the Interior shall have no jurisdiction to approve the 
enrollment of any person after said date: * * * " 

IX 
Prior to the passage of the Act of Congress of April 26, 

1906 (34 Stat., 137), the Chickasaw Nation had retained 
the control and direction of its tribal schools; and all neces-
sary expenses for the operation of such schools were paid 
out of moneys in the treasury of the Chickasaw Nation, 
arising from the collection of tribal taxes and other reve-
nues, and out of moneys apportioned, by the United States 
to the Chickasaw Nation, and paid into such tribal treasury. 

X 
By Section 10 of the said Act of Congress of April 26, 

1906, the Secretary of the Interior was authorized and 
directed to assume the control and direction of the tribal 
schools of the Chickasaw Nation, and to expend tribal 
moneys therefor, under the limitations and restrictions 
contained in said Act, as follows: 

"Sec. 10. That the Secretary of the Interior is hereby 
authorized and directed to assume control and direction 
[fol. 8] of the schools in the Choctaw, Chickasaw, Cherokee, 
Creek, and Seminole Tribes, with the lands and all school 
property pertaining thereto, March fifth, nineteen hundred 
and six, and to conduct such schools under rules and regula-
tions to be prescribed by him, retaining tribal educational 
officers, subject to dismissal by the Secretary of the In-
terior, and the present system so far as practicable, until 
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such time as a public-school system shall have been estab-
lished under Territorial or State government, and proper 
provision made thereunder for the education of the Indian 
children of said tribes, and he is hereby authorized and 
directed to set aside a sufficient amount of any funds, in-
vested or otherwise, in the Treasury of the United States, 
belonging to said Tribes, including the royalties on coal and 
asphalt in the Choctaw and Chickasaw Nations, to defray 
all the necessary expenses of said schools, using, however, 
only such portion of said funds of each tribe as may be 
requisite for the schools of that tribe, not exceeding in any 
one year for the respective tribes the amount expended 
for the scholastic year ending June thirtieth, nineteen hun-
dred and five; and he is further authorized and directed to 
use the remainder, if any, of the funds appropriated by Act 
of Congress approved March third, nineteen hundred and 
five, 'for the maintenance, strengthening, and enlarging of 
the tribal schools of the Cherokee, Creek, Choctaw, Chicka-
saw, and Seminole Nations', unexpended March fourth, 
nineteen hundred and six, including such fees as have ac-
crued or may hereafter accrue under the Act of Congress 
approved February nineteenth, nineteen hundred and three, 
Statutes at Large, volume thirty-two, page eight hundred 
and forty-one, which fees are hereby appropriated, in con-
tinuing such schools as may have been established, and in 
[fol. 9] establishing such new schools as he may direct, and 
any of the tribal funds so set aside remaining unexpended 
when a public school system under a future State or Terri-
torial government has been established, shall be distributed 
per capita among the citizens of the nations, in the same 
manner as other funds;" 
and no later legislation was ever passed by Congress, 
amending or altering the limitations and restrictions con-
tained in said Act of Congress of April 26, 1906, author-
izing the Secretary of the Interior to expend tribal moneys 
for tribal schools. 

XI 
It was provided that the Secretary of the Interior should 

retain the control and direction of the tribal schools of the 
Chickasaw Nation, only, under a temporary system, and 
only during the transition period extending from the termi-
nation of the tribal government to the organization of a 
public school system by the approaching Territorial or 
State Government, and only until the members of the Chicka-
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saw Nation should be required to pay taxes for the support 
of common schools, as evidenced by the following provisions 
of treaties and laws: 

Choctaw-Chickasaw "Atoka Agreement", Act of Con-
gress of June 28, 1898 (30 Stat., 495). 

' ' That whenever the members of the Choctaw and Chicka-
saw tribes shall be required to pay taxes for the support 
of schools, then the fund arising from such royalties shall 
be disposed of for the equal benefit of their members (freed-
men excepted) in such manner as the tribes may direct." 
[fol. 10] Act of Congress of April 26, 1906 (34 Stat., 137). 

"That the Secretary of the Interior is hereby authorized 
and directed to assume control and directions of the schools 
in the * * * Chickasaw, * * * Tribe * * * 
and to conduct such schools * * * until such time as 
a public school system shall have been established under 
Territorial or State government * * * and any of the 
tribal funds so set aside remaining unexpended when a 
public school system under a future State or Territorial 
government has been established, shall be distributed per 
capita among the citizens of the nations, in the same man-
ner as other funds." 

XII 
Notwithstanding the plain provisions of treaties and laws 

limiting the right to share, in any manner whatsoever, in 
the division and distribution of tribal lands and moneys, 
only, to those persons whose names appear upon the final 
and approved citizenship rolls, and providing that, after 
March 4, 1907, the Secretary of the Interior should have 
no jurisdiction to entertain the application of any person 
for enrollment, the defendant, the United States, has il-
legally expended large sums of moneys belonging to the 
Chickasaw Nation and its enrolled members, for the use 
and benefit of persons whose names do not appear upon the 
final approved citizenship rolls of the Chickasaw Nation and 
who had no legal right to receive such moneys; and all of 
such acts of the United States, in so expending such moneys, 
have been in violation of treaties and laws, and in viola-
tion of the 5th Amendment to the Constitution of the United 
States. 
[fol. 11] XIII 

Such illegal expenditures of moneys belonging to the 
Chickasaw Nation and its enrolled members began with 



9 

the admission of snch non-enrolled persons to the tribal 
schools of the Chickasaw Nation, and continued through-
out the following years, as shown by the proof herein; and 
the purposes for which such moneys were illegally ex-
pended, the amount so expended, and the exact dates and 
the total of such expenditures, will be shown by the proof 
herein, as set out in the printed Record, entitled "Evidence 
for Defendant"; and it is for the recovery of such moneys, 
with interest thereon, that the instant suit has been filed, 
under the jurisdictional Act of Congress of June 7, 1924, 
referred to in paragraph I of this petition. 

XIV 
The official representatives of the Chickasaw Nation 

have, from time to time, protested to the proper officials 
of the United States against such illegal and unauthorized 
use of such moneys belonging to the Chickasaw Nation, 
but their protests have been disregarded; and the Juris-
dictional Act of June 7, 1924, affords the Chickasaw Nation 
an opportunity, for the first time, to have a judicial deter-
mination of its right to reimbusement for such moneys so 
illegally expended. 

XV 
In paragraph XII of the original petition filed herein 

(filed August 29, 1929), the plaintiff the Chickasaw Nation, 
[fol. 12] prayed that an order be made and entered, requir-
ing the proper officers of the defendant, the United States, 
to prepare and file herein, a statement or report, showing 
exactly or approximately what sums of money belonging 
to the Chickasaw Nation, had been expended for the use 
and benefit of persons whose names do not appear upon the 
final and approved citizenship rolls of the Chickasaw Na-
tion. 

Upon being furnished copies of such original petition 
(and upon the request of the Special Attorneys for the 
Chickasaw Nation) reports which the petition called for 
were prepared by the Secretary of the Interior and under 
his direction, and duly transmitted to the Attorney Gen-
eral of the United States; and all of such reports, together 
with all correspondence and data bearing upon the subject, 
have been printed and filed herein (as "Evidence for De-
fendant") and the same constitute the "printed Record" 
herein, running from pages 11 to 73, inclusive, and the 
facts bearing upon the issues of fact, in the case, as proven 
by such "printed Record", are accepted by the plaintiff, the 
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Chickasaw Nation, upon which its contentions, as to the 
illegality of the expenditures complained of, are based. 

Such "printed Record" shows that there was expended 
(in amounts and at times therein set out) for the use and 
benefit of persons whose names do not appear upon the 
final approved citizenship rolls of the Chickasaw Nation 
(in the operation of Carter Academy, formerly Bloomfield 
Seminary; and the seven Contract schools therein named) 
[fol. 13] "the total sum of $788,421.70. 

It is also shown that, for certain periods, in the opera-
tion of such schools, for which quarterly or monthly reports 
were missing, there was expended, for the same purpose, 
the approximate sum of $2832.32; that, for the year 1916-17, 
(during which no pupils were admitted, but for which year 
moneys were expended, in preparation for the year 1917-18 
and succeeding years) there was expended the sum of $11,-
126.05; that, for the same purpose, there was expended 
(in the original purchase of the Hargrove College prop-
erty, for the organization of Bloomfield Seminary), the 
sum of $13,378.20; and that, for the same purpose, there 
was expended (for the construction and equipment of dor-
mitories at Murray State School of Agriculture) the sum 
of $36,248.98. 

These various sums aggregate the total sum of $63,585.25; 
and, (since such moneys were expended for the same pur-
poses as the above mentioned total sum of $788,421.70 was 
expended) it is contended that they were, likewise, illegally 
expended and are recoverable. 
[fol. 14] Wherefore, the plaintiff, the Chickasaw Nation 
prays that it may have judgment against the defendant, 
the United States of America, for the total sum of $852,-
007.25, with interest at the rate of 5% per annum, from the 
date such various sums were expended, (as shown by the 
proof herein); and for all other and further relief to which 
the court may find it entitled. 

William H. Fuller, Melven Cornish, Special Attor-
neys for the Chickasaw Nation. 

[fol. 15] Duly sworn to by Melven Cornish. Jurat omit-
ted in printing. 

[ f o l . 1 6 ] I I I . N O T A T I O N AS TO A N S W E R 

NO demurrer, plea, answer, or other defense in the prem-
ises, having been entered on the part of the defendant, a 
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note to that affect was entered on the docket, pursuant to 
Eule 20, on October 29, 1936. 

I V . A R G U M E N T AND SUBMISSION OF CASE 

On March 8, 1938, this case was argued and submitted on 
merits by Mr. Melven Cornish, for plaintiff, and by Mr. 
Wilfred Hearn, for defendant. 

[fol. 17] V. Special Finding's of Fact, Conclusion of Law, 
and Opinion of the Court, by Green, J.— 
Filed April 4,1938 

Mr. Melven Cornish for plaintiff. Mr. William H. Fuller 
was on the brief. 

Mr. Wilfred Hearn, with whom was Mr. Assistant At-
torney General Carl McFarland, for defendant. Messrs. 
Raymond T. Nagle and Thomas E. Harris were on the brief. 

This case having been heard by the Court of Claims, the 
court, upon the evidence adduced, makes the following 

SPECIAL, F I N D I N G S OF F A C T 

1. Prior to the approval of the Act of April 26, 1906 (34 
Stat. 137), the Chickasaw Nation had the management and 
control of its tribal schools. Pursuant to the provisions of 
that act, the Secretary of the Interior assumed control of 
and conducted the Chickasaw schools, using Chickasaw 
funds therefor. 

2. During the years 1913 to 1932, inclusive, there was ex-
pended by the defendant out of tribal funds belonging to 
the Chickasaw Nation the sum of $788,421.70 for the edu-
cation of children who were not on the final roll of mem-
bers of that Nation but who were children of members of 
that tribe which had been duly enrolled. This expenditure 
includes $262,151.95 expended for buildings and repairs to 
structures used for school purposes. 
[fol. 18] 3. The expenditures specified in Finding 2 were 
for the benefit of the Chickasaw Nation as a whole. 

CONCLUSION OF L A W 

Upon the foregoing special findings of fact, which are 
made part of the judgment herein, the court decides, as a 
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conclusion of law, that the plaintiff is not entitled to re-
cover, and it is therefore ordered that its petition be dis-
missed. 

O P I N I O N 

GEEEN, Judge, delivered the opinion of the court: 
The plaintiff, the Chickasaw Nation, brings this suit un-

der a special act of Congress approved June 7, 1924 (43 
Stat. 537). This act authorized the Court of Claims to 
adjudicate any legal claims growing out of any treaty or 
agreement between the United States and the Choctaw and 
Chickasaw Indian Nations or Tribes, or either of them, or 
arising out of affairs which said Choctaw or Chickasaw Na-
tions or Tribes may have against the United States, which 
claims have not heretofore been determined and adjudi-
cated on their merits by the Court of Claims or the Supreme 
Court of the United States. 

The act also provided that suit under the provisions of 
this act would be barred if not begun within five years from 
the date of its approval; also that this court should 
adjudicate any claims which the United States may have 
against said Indian Nations but that said claims should not 
operate as an estoppel and might be pleaded only as an 
offset. By the act of February 19, 1929, the period within 
which suit could be commenced was extended to June 30, 
1930. 

In its petition the plaintiff alleges that the sum of $788,-
421.70 has been illegally expended by the defendant out of 
tribal funds which belonged to it and seeks to recover this 
amount with interest from the time when these expendi-
tures were made. This period covered the years 1913 to 
1932, inclusive. The evidence shows that expenditures were 
made by the Government in the amount and during the pe-
riod above stated for or in connection with the education of 
[fol. 19] children who were not on the final roll of members 
of the Chickasaw Nation but who were children of members 
of that tribe who had been duly enrolled. The issue between 
the parties is whether such expenditure was legal, it being 
conceded that the claim based on this expenditure has not 
been heretofore determined or adjudicated. 

It will be observed that the expenditures alleged to be 
illegal were made under section 10 of the act of April 26, 
1906 (34 Stat. 137, 140), which after directing the Secre-
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tary of the Interior to assume control of the schools in the 
Choctaw, Chickasaw, and other tribes and to set aside a 
sufficient amount of the tribal funds of those tribes to de-
fray the expenses of the schools, provided: 

* * * and any of the tribal funds so set aside remain-
ing unexpended when a public school system under a fu-
ture State or Territorial government has been established, 
shall be distributed per capita among the citizens of the 
nations, in the same manner as other funds. 

Section 2 of the Act of April 26, 1906, as amended by 
Act of June 21, 1906 (34 Stat. 325), also provided for the 
enrollment of children living March 4, 1906, of parents who 
were enrolled members of the Choctaw, Chickasaw, Chero-
kee, or Creek tribes, or who had applications for enrollment 
pending. 

The contention that these expenditures so made under 
the act of 1906 were illegal is based upon section 35 of the 
Choctaw-Chickasaw Supplementary Agreement which was 
ratified by the act of July 1, 1902 (32 Stat. 641). Section 
35 reads— 

No person whose name does not appear upon the rolls 
prepared as herein provided shall be entitled to in any 
manner participate in the distribution of the common prop-
erty of the Choctaw and Chickasaw tribes, and those whose 
names appear thereon shall participate in the manner set 
forth in this agreement. 

The effect of plaintiff's argument when brought to its 
logical conclusion is that these provisions vested absolutely 
the ownership of the tribal funds so that nothing could be 
done with them except to distribute them among the duly 
[fol. 20] enrolled members of the tribe. We do not think 
this position can be sustained for many reasons. 

Before the Act of April 26,1906, each of the Five Civilized 
Tribes—the Choctaw, Chickasaw, Cherokee, Creek, and 
Seminole—controlled its own schools but section 10 of that 
act directed the Secretary of the Interior to assume "con-
trol and direction" of the schools of those tribes and con-
duct them under rules and regulations prescribed by him 
"retaining tribal educational officers * * * and the 
present system so far as practicable." It directed the Sec-
retary to continue these schools until a public school sys-

tem making proper provisions for the education of the "In-
dian children of said tribes" was established and to defray 
all the necessary expenses of the schools out of the funds 
of each tribe. Obviously Congress intended that the Chick-
asaw schools carried on by the Secretary with the funds 
of that tribe were to be attended by all Chickasaw children 
whether or not they were enrolled members of the tribe 
and this intention was carried out. The funds were used 
to educate these children whether or not they were enrolled 
and it is contended that this constituted a violation of the 
;Choctaw-Chickasaw Supplementary Agreement referred to 
above. 

What Congress did was merely in pursuance of a long 
established policy and practice in dealing with tribal funds 
which have been fully sanctioned by the Supreme Court. 
The Curtis Act passed in 1898 (30 Stat. 495, 510) provided 
that certain Choctaw and Chickasaw tribal revenues "shall 
be used for the education of the children of Indian blood 
of the members of said tribes'' and each annual appropria-
tion act for the Indian Service from 1912 to 1928, inclusive, 
empowered the Secretary of the Interior to expend Chick-
asaw funds for school purposes which he might deem essen-
tial for the tribe. In the case of Gritts v. Fisher, 224 U. S. 
640, the Supreme Court held that a statute which made 
substantially the same provisions for the distribution of 
Cherokee tribal funds as the one now under consideration 
did not prevent Congress from thereafter making further 
provisions with reference to such funds. It may be con-
tended that the case before us differs from the case last cited 
[fol. 21] in that the statute now being considered ratified an 
agreement with the Indians, but in the Gritts case, supra, 
there was the same situation as the statute did not go into 
effect until ratified by the Indians affected. It should be 
noted also that this court held in Choctaw and Chickasaw 
Nations v. United States, 81 C. Cls. 63 (certiorari denied), 
that Congress could open the rolls for the enrollment of 
Indian children born after 1902 and even extended that 
right to the children of Choctaw and Chickasaw freedmen. 
Finally, we think it is clear that the use of Chickasaw funds 
for the education of non-enrolled children of Chickasaws 
was within the administrative power of Congress over un-
allotted Indian property. Congress has full power to use 
such property for anything that may be reasonably held to 
be in the interest of the tribe. Cherokee Nation v. Hitch-
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cock, 187 U. S. 294; Lone Wolf v. Hitchcock, 187 U. S. 
553; Winton v. Amos, 255 U. S. 373; Sizemore v. Brady, 
235 U. S. 441. The case last cited involved the construc-
tion of a statutory agreement that parallels in every partic-
ular the statute upon which plaintiff relies, but it was held 
by the Supreme Court that Congress could "adopt another 
mode of distribution, or pursue any other course which to 
it seemed better for the Indians." The funds were used 
only for the education of the children of enrolled members 
of the tribe. It must be conceded, as it was in fact con-
ceded in the argument, that this use not only benefit-ed the 
tribe but was a reasonable and wise provision on the part 
of Congress. 

We think the "distribution" referred to in the act of 1902 
referred to the distribution of the Chickasaw property 
which was specified in the act and was thus limited in its 
meaning. However this may be, we are of the opinion that 
Congress did not intend, nor did the Indians understand, 
that the absolute control of the tribal funds was so vested 
in the Indians by this legislation that none of these funds 
could be used for the benefit of the tribe as a whole. In fact 
the bill itself specified two instances in which the tribal 
funds were to be used for certain expenses. The cases cited 
above show the expenditures in controversy were not illegal 
and that Congress did not exceed its authority in making 
[fol. 22] them. This conclusion makes it unnecessary for 
any finding to be made with reference to the amount of off-
sets which the defendant might have against plaintiff's 
claim. 

Plaintiff's petition is without merit and should be dis-
missed. It is so ordered. 

Whaley, Judge; Williams, Judge; Littleton, Judge; and 
Booth, Chief Justice, concur. 

[ f o l . 2 3 ] V I . J U D G M E N T 

At a Court of Claims held at the City of Washington on 
the 4th day of April, A. D., 1938, judgment was ordered to 
be entered as follows: 

Upon the special findings of fact, which are made part of 
the judgment herein, the court decides, as a conclusion of 
law, that the plaintiff is not entitled to recover. 

It is therefore adjudged and ordered that the plaintiff's 
petition be and the same is hereby dismissed. 

V I . PROCEEDINGS A F T E R E N T R Y OF J U D G M E N T 

On June 2,1938, the plaintiff filed a motion for a new trial. 
On November 14, 1938, the court entered the following 

order on said motion: 

Order 

It is Ordered this 14th day of November, 1938, that the 
plaintiff's motion for a new trial be and the same is over-
ruled. 

[ f o l . 2 4 ] V I I . S U B S T I T U T I O N OF A T T O R N E Y OF RECORD 

The petitions in this case were filed by William H. Fuller, 
Esq., as attorney of record. 

On December 10, 1938, on motion made therefor and al-
lowed by the court, Melven Cornish, Esq., was substituted 
as attorney of record, without prejudice against any lien or 
interest of the former attorney. 

V I I I . F U R T H E R PROCEEDINGS HAD IN CASE 

On December 30,1938, the plaintiff filed a motion for leave 
to file a second motion for a new trial. 

On January 19,1939, the court allowaed plaintiff's motion 
for leave to file a second motion for a new trial. 

On the same date the plaintiff filed a second motion for a 
new trial. 

[ f o l . 2 5 ] I X . ORDER A L L O W I N G P L A I N T I F F TO F I L E A SECOND 
M O T I O N FOR N E W T R I A L AND O V E R R U L I N G S A M E W I T H 
MEMORANDUM—Filed January 19, 1939 

This case comes before the court on plaintiff's motion for 
leave to file a second motion for new trial. On consideration 
thereof it is Ordered this 19th day of January, 1939, that 
said motion for leave to file be and the same is allowed. 

It is Further Ordered that plaintiff's said second motion 
for new trial be and the same is overruled. See Memo-
randum. 
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X. MEMORANDUM—Filed January 19, 1939 
Plaintiff has presented a second motion for a new trial 

together with a motion for leave to file the same. The mo-
tion is based upon two grounds : one is that the opinion does 
not explicitly state that the amendment to the petition was 
filed in time, and the other arises from a misunderstanding 
of the opinion. 

The opinion does not recite that under the Act of August 
16, 1937, the amendment to the petition was filed in time 
because counsel for defendant had from the beginning con-
ceded that such was the case, and there was no mention of 
the matter in argument. 

As to the second ground, it was not intended that the 
opinion should be understood as meaning that counsel for 
plaintiff made any express admission that the monies of 
the Chickasaw Nation involved in the case, used in educat-
ing the children of the tribe, were expended for the benefit 
of the nation. The statement made was based on the court's 
understanding of the argument presented. 

Perhaps in view of the misunderstanding it would be best 
to amplify and clarify the views of the court on this point. 
We are of the opinion that when monies are expended in 
educating generally the children of the an Indian tribe any 
question as to its being for the benefit of the nation as a 
whole would hardly present a matter which might be the sub-
ject of argument or discussion. 
[fol. 26] The plaintiff's second motion for new trial must 
be overruled. It is so ordered. 

[fol. 27] Clerk's certificate to foregoing transcript omitted 
in printing. 

Endorsed on cover: Enter Melven Cornish. File No. 
43,365. Court of Claims. Term No. 880. The Chickasaw 
Nation, petitioner, vs. The United States. Petition for a 
writ of certiorari and exhibit thereto. Filed April 17, 1939. 
Term No. 880, 0. T., 1938. 
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