
No. K-335 

IN THE 

UNITED STATES COURT OF CLAIMS 

THE CHICKASAW NATION, COMPLAINANT, 

VS. 

THE UNITED STATES OF AMERICA, 
DEFENDANT. 

BRIEF OF COMPLAINANT ON DEMURRER 
OF DEFENDANT 

The demurrer of defendant, the United States 
of America, concedes, for the purposes of its con-
sideration, that the facts alleged in the petition of 
the complainant, the Chickasaw Nation, are true. 

If the facts alleged are true, is the complainant 
entitled to the relief prayed for? 

The petition of the complainant is filed, and 
[, relief is prayed for, under the Act of Congress ap-

proved June 7, 1924 (43 Stat., 537), the first para-
graph of which is as follows: 
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"That jurisdiction be, and is hereby, conferred 
upon the Court of Claims, notwithstanding the 
lapse of time or the statutes of limitation, to 
hear, examine, and adjudicate and render judg-
ment in any and all legal and equitable claims 
arising under or growing out of any treaty or 
agreement between the United States and the 
Choctaw and Chickasaw Indian Nations or 
Tribes, or either of them, or arising under or 
growing out of any act of Congress in relation 
to Indian affairs which said Choctaw and Chick-
asaw Nations or Tribes may have against the 
United States, which claims have not heretofore 
been determined and adjudicated on their merits 
by the Court of Claims or the Supreme Court 
of the United States." 

and under the Act of Congress approved February 
19, 1929 (45 Stat., 1929), extending the time for 
filing such suits, to June 30, 1930. 

Jurisdiction is conferred upon the Court of 
Claims to adjudicate any and all legal and equitable 

claims which the Choctaw and Chickasaw Nations 
or Tribes, or either of them, may have against the 
United States, arising under, or growing out of, any 
treaty or agreement or Act of Congress, notwith-
standing the lapse of time or the statute of limita-
tions. 

The law is quoted, and its scope and meaning 
stressed, at this point, for the purpose of showing 
the intention of Congress to confer upon this Court 
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ample power to deal with the affairs of its helpless 
and dependent wards according to the principles of 
equity and justice. 

What are the facts alleged in the petition of 
complainant, the truth of which is conceded by the 
demurrer of defendant? 

The following facts are alleged; and, for the 
purpose of this brief, may be considered a 

Statement of the Case. 

The lands in controversy (comprising some 
1,511,968 acres and known as "Greer County") were 
ceded by Spain, to the United States, by the treaty 
of February 19, 1819; and title thereto (with other 
lands) was acquired, by the Choctaw and Chicka-
saw Nations, under various treaties or agreements 
(Petition, paragraphs II and III); 

The Choctaw and Chickasaw Nations have never 
been divested of the title to these lands and are, 
therefore, the owners of the legal title thereto (Pe-
tition, paragraph IV) ; 

Under Article IX of the treaty of 1855, the 
Choctaw and Chickasaw Nations leased certain lands 
to the United States, and under Article III of the 
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treaty of 1866 they ceded certain lands to the United 
States, "known as the leased district"; but the lands 
in controversy (and known as "Greer County") 
were not leased to the United States, under the treaty 
of 1855, and were not ceded to the United States, 
under the treaty of 1866 (Petition, paragraphs V 
and VI ) ; 

The State of Texas and its predecessors asserted 
ownership of, and title to, such lands, accompanied 
by actual possession and acts of ownership, from 
1819 to March 16, 1896; and such possession and 
assertions of ownership and title, adverse to the 
United States, was continuous and uninterrupted 
throughout all of these years (Petition, paragraph 
VII) ; 

When the treaty of 1866 was entered into, such 
lands constituted "Greer County, Texas," under an 
Act of the Texas Legislature of February 8, 1860; 
and such lands were in the actual possession of 
Texas, accompanied by acts of ownership, and so 
remained, as a political and governmental unit of 
that state, functioning as other counties of the state, 
from its creation in 1860, until March 16, 1896; and 
at the time the treaties of 1855 and 1866 were 
entered into, and for many years prior and subse-
quent thereto, the United States was well aware that 

the State of Texas so claimed ownership of, and 
title to, such lands, accompanied by actual posses-
sion and acts of ownership (Petition, paragraph X ) ; 

The United States leased certain lands of the 
Choctaw and Chickasaw Nations, under the treaty of 
1855, for the definite and specific purpose of 

"* • * the permanent settlement of the Wichita 
and such other tribes or bands of Indians as 
the government may desire to locate therein 
* ^ * »» 

and no Indians were settled thereon, and nothing 
was ever done by the United States to indicate that 
the lands in controversy (known as "Greer County") 
were leased or intended to be leased; and, after 
the cession of the "leased district," under the treaty 
of 1866, the United States made treaties with vari-
ous Indian Tribes, designating their reservations, by 
metes and bounds, upon the lands leased under the 
treaty of 1855 and ceded under the treaty of 1866, 
and no part of the lands in controversy (known as 
"Greer County") were so used and occupied, for the 
reason that the State of Texas claimed ownership 
of, and title to, such lands, accompanied by actual 
possession and acts of ownership (Petition, para-
graphs XI and XIII); 



12 

The Choctaws and Chickasaws ceded to the 

United States, under the treaty of 1866, only 

"* * * the territory known as leased district"; 

and the lands in controversy (known as "Greer Coun-
ty") were not and could not have been "known as 

the leased districtfor the reason that such lands 
(known as "Greer County") were claimed by the 
State of Texas, accompanied by actual possession 
and acts of ownership; and, under the treaty of 
1866 the Choctaw and Chickasaw Nations ceded, and 
the United States acquired, only those lands upon 
which the character of leased lands had been im-
pressed, according to the terms, and in pursuance 
of the purposes, of the treaty of 1855 (Petition, 
paragraph XII) ; 

Various efforts were made, from time to time, 
to determine the true boundary of the lands acquired 
from Spain, by the United States, under the treaty 
of 1819, but without success; and, 

* * at the time the treaties of 1855 and 
1866, between the United States and the Choc-
taw and Chickasaw Nations, were entered into, 
and for many years prior and subsequent there-
to * * * the State of Texas claimed the title 
and ownership of the lands in controversy (and 
known as "Greer County"), accompanied by 
actual possession and acts of ownership, adverse 
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to the United States # » *" (Petition, paragraphs 
VIII and XV; 

Congress, in the Act of May 2, 1890 (26 Stat., 

81), providing for the organization of the Territory 

of Oklahoma, recognized that the State of Texas 

claimed ownership of, and title to, the lands in con-

troversy (known as "Greer County"), accompanied 

by actual possession and acts of ownership, by pro-

viding, in such Act, as follows: 

"This act does not apply to Greer County 
only on certain conditions. That inasmuch as 
there is a controversy between the United States 
and the State of Texas, as to the ownership of 
what is known as Greer County, it is hereby 
expressly provided that this act shall not be 
construed to apply to said Greer County until 
the title to the same has been adjudicated and 
determined to be in the United States * * *" (Pe-
tion, paragraph XVI) ; 

The Supreme Court of the United States, in the 
case of United States v. The State of Texas (162 
U. S. 1) finally decided, on March 16, 1896, that the 
true southern boundary of the lands acquired from 
Spain, by the United States, under the treaty of 1819, 
was the South Fork of Red River (and not the 
North Fork), and that the lands in controversy 
(known as "Greer County") had been acquired by 
the United States, under said treaty. Such decision 
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inured to the benefit of the Choctaw and Chickasaw 
Nations, such lands having been acquired by them, 
under the treaty of 1820 and later treaties (Petition, 
paragraphs XVI and XVII) ; 

The Choctaw and Chickasaw Nations have never 
had a judicial determination of their rights, as 
against the United States, in and to the lands in 
controversy (known as "Greer County"); and the 
jurisdictional act of June 7, 1924 

"Affords them an opportunity, for the first 
time, to have a judicial determination of the 
question as to whether, under the treaty of 1866, 
the lands now in controversy (and known as 
"Greer County") were ceded to the United 
States, as a part of the "leased district"; or 
whether, not having been so ceded, they have 
ever been divested of their title and ownership 
in and to such lands, acquired from the United 
States, under the treaty of 1820 and later 
treaties * * *." (Petition, paragraphs XVIII and 
XIX) ; 

Ignoring the ownership and title of the Choctaw 
and Chickasaw Nations, and in violation of their 
rights, the United States, after the decision of the 
Supreme Court in the case of United States v. The 

State of Texas, on March 16, 1896, sold and other-
wise disposed of the lands in controversy (known 
as "Greer County"), as public lands of the United 
States; and the Choctaw and Chickasaw Nations pray 
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for an accounting and for judgment (Petition, para-
graphs XX, XXI and XXII). 

In the "Statement of the Case," contained in 
defendant's brief, many of the material allegations 
of complainant's petition are omitted. The omitted 
allegations are those of most importance to com-
plainant, and upon which it relies for determination 
of the true meaning and construction of the ceding 
and granting words contained in the treaty of 1866. 

It is respectfully submitted that the foregoing 
is a faithful statement of the material allegations 
contained in complainant's petition; and that, if true, 
they constitute a cause of action; and that the 
demurrer of the defendant should be overruled. 
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ARGUMENT 
In the consideration of the demurrer of the 

defendant, or, in the final decision of the case, if 
the demurrer shall be overruled, the sole and only 
question is as to the true meaning and construction 
of the following ceding words contained in Article 
III of the treaty of 1866: 

"The Choctaws and Chickasaws • * * hereby 
cede to the United States the territory west of 
the 98° west longitude known as the leased dis-
trict * * *." 

What was the intention of the parties to the 
treaty; and what lands were ceded, and intended to 
be ceded, by the use of those words? 

No lands were definitely and specifically de-
scribed, in the usual way, by metes and bounds or 
otherwise. 

What lands were ceded, and intended to be ceded, 
cannot be determined from the ceding and granting 
words used in the treaty. It is, therefore, necessary 
to examine other treaties and laws, together with 
all the facts and circumstances which are reflected 
by the recorded history of all of these transactions, 
according to the settled rules of construction, to de-
termine the true meaning and construction of the 
ceding and granting words used in the treaty of 1866. 
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That is what complainant has sought to do, in 
its petition in this case. The provisions of other 
treaties and laws are set out, and the events of 
recorded history are duly alleged, for the sole and 
only purpose of assisting the Court in arriving at 
the true meaning and construction of such ceding 
and granting words. 

The lands in controversy (known as "Greer 
County") were either acquired, or they were not 
acquired, by the United States, under the ceding and 
granting words contained in the treaty of 1866. 

The United States did thereby acquire certain 
lands. It acquired the 

* * territory * * * known as leased dis-
trict * * *." 

It is contended that the lands in controversy 
were never "known as the leased district" and that 
the United States did not acquire such lands, under 
the treaty of 1866. 

We respectfully stress, at this point, the fact 
that the lands which the Indians ceded, and which 
the United States acquired, under the treaty of 1866, 
were not described in the usual way, by metes and 
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bounds or otherwise. The only designation or descrip-
tion is that the Indians ceded, and the United States 
acquired, certain lands west of the 98° west longitude 
"known as leased district" If the United States had 
intended to acquire, and the Indians had intended 
to cede, any lands other than the true "leased dis-
trict" (that is, "the territory known as the leased 

district") such other lands so acquired and intended 
to be acquired, and so ceded and intended to be ceded, 
would have been adequately and sufficiently described, 
and neither this controversy nor this suit would ever 
have had any existence. 

This condition of indefiniteness, as regards the 
lands leased under the treaty of 1855, and ceded 
under the treaty of 1866, is unique. All other ceding 
and granting provisions in all other treaties and laws 
affecting Choctaw and Chickasaw lands, are definite 
and specific, as to descriptions. The Spanish treaty 
of 1819, the Choctaw treaties of 1820 and 1830, and 
the Choctaw and Chickasaw treaties of 1837, 1855 
and 1866, all contain definite and specific descriptions 
of all lands dealt with, except that part of the treaty 
of 1855 which leases certain lands, and that part of 
the treaty of 1866 which cedes certain lands, to the 
United States. 

If such lands were not described in the usual 
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way, by metes and bounds or otherwise, how is a 
determination to be reached as to what lands were 
ceded and acquired? Obviously, the lands so ceded 
and acquired must be determined by some means 
other than the vague, indefinite and uncertain word-
ing of the treaty itself. 

By what other means? Is there anything left 
except to determine, as best we can, what was in the 
minds of the contracting parties; and what lands the 
Indians intended to cede and what lands the United 
States intended to acquire? This conclusion is irre-
sistible ; and, we respectfully submit, there is no 
way to avoid it. 

Fortunately, the recorded history of these trans-

actions is richly filled with material which, when 

fairly considered and given the force and effect 

usually accorded such historical data, under the well 

settled rules of construction in such cases, clearly 

reflect what the contracting parties had in mind, 

when the ceding and granting language contained in 

the treaty of 1866 was employed. 

These facts, as reflected in the recorded history 

of these transactions, from 1819 to 1896, are fully 

set out in complainant's petition; and, as stated, are 
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conceded to be true, for the purpose of defendant's 
demurrer. 

We shall first analyze and apply the undisputed 
facts existing at the time the lease was made, under 
the treaty of 1355; and we shall then analyze and 
apply these and other undisputed facts existing when 
the cession was made, under the treaty of 1866. All 
of these facts are alleged in complainant's petition. 

What were the facts existing at the time the 
lease was granted, under the treaty of 1855? 

The United States wished to acquire full title to 
all lands of the Indians west of the one-hundredth 
degree of west longitude. Title to these lands was 
acquired, and they have no relation whatever to the 
lands in controversy (known as "Greer County"); 

The United States wished to lease, for the settle-

ment of the Wichita, and other tribes or bands of 

Indians, the common territory of the Indians west 
of the ninety-eighth degree of west longitude; 

The United States agreed that the territory so 
leased should remain open to settlement, by Choctaws 
and Chickasaws, as heretofore. 

This purpose of the United States government 
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clearly appears from Article 9 of the treaty of 1855, 

as follows: 

"The Choctaw Indians do hereby absolutely 
and forever quit-claim and relinquish to the 
United States all their right, title, and interest 
in, and to any and all lands, west of the one 
hundredth degree of west longitude; and the 
Choctaws and Chickasaws do hereby lease to the 
United States all that portion of their common 
territory west of the ninety-eighth degree of 
west longitude, for the permanent settlement of 
the Wichita and such other tribes or bands of 
Indians as the government may desire to locate 
therein; * * *: Provided, however, The territory 
so leased shall remain open to settlement by 
Choctaws and Chickasaws as heretofore." 

The language, setting out the purpose for which 
the land was leased, follows the granting words of 
the lease and is all a part of one sentence; and it 
thus clearly appears that these lands were leased for 
a definite and specific purpose, to-wit: The location 
of certain tribes or bands of Indians thereon. 

It is also provided, in the concluding sentence of 
the same Article that the "common territory" thus 
leased shall remain open to settlement by Choctaws 
and Chickasaws, as heretofore. 

The State of Texas claimed ownership of, and 
title to, the lands in controversy (known as "Greer 
County"), accompanied by actual possession and acts 
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of ownership; and this condition was well known to 
the United States, at the time the treaty of 1855 
was entered into. 

In view of the fact that these lands were claimed 

by Texas, accompanied by actual possession and acts 

of ownership, at the time the lease was made; and 
in view of the further fact that the United States 
was ivell aware of this condition, how can it be said 
that it intended to acquire, by lease, or that the 
Indians intended to lease, 

"* * * for the permanent settlement of the 
Wichita and such other tribes or bands of 
Indians as the government may desire to locate 
therein * * *." 

the lands in controversy. 

It is a fact of recorded history (and so alleged 
in complainant's petition) that no "tribes or bands of 
Indians" were located upon the lands in controversy 
(known as "Greer County"), for the good and suf-
ficient reason that they were actually occupied by, 

and in possession of, the State of Texas, accompanied 
by acts of ownership; and these facts were well 

known to the United States. 

It was entirely competent for the contracting 
parties to write into the treaty of 1855 the terms 
and conditions of the lease granted by the Indians 
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and acquired by the United States. These terms and 
conditions are clearly reflected in the language of the 
treaty of 1855, as above quoted. 

The Indians intended to lease the lands which 
they were in a position to deliver, and the United 
States intended to acquire the lands which it was in 
a position to receive and use, for the definite and 

specific purposes set out in the treaty. 

The Indians intended to lease, and the United 
States intended to acquire, by lease, the lands which 
could remain open to settlement by Choctaws and 
Chickasaws, as heretofore. 

The Indians did not know they then owned the 
lands in controversy, and the United States did not 
then know that it had acquired such lands from 
Spain, under the treaty of 1819, and that such lands 
had been conveyed to the Indians, under the treaty of 
1820 and later treaties. 

The controversy as to whether the North Fork 
or the South Fork, of Red River, constituted the 
southern boundary of the Spanish grant of 1819, 
had always existed, with Texas and its predecessors 
having the traditional "nine points" in their favor, 
to-wit: the actual possession of such lands, accom-
panied by acts of ownership, all of which was well 
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known to the United States, adverse to the United 
States and continuous and uninterrupted from 1819 
to that time, and then on, until the final decision 
of the Supreme Court in 1896. 

Defendant stresses the leasing words of Article 
9 of the treaty of 1855, which says: 

«* * * rpjie Choctaws and Chickasaws do here-
by lease to the United States all that portion of 
their common territory west of the ninety-eighth 
degree of west longitude * * *." 

Defendant does not stress the fact that the same 

article contains two other provisions: 

First, the same sentence which contains the leas-

ing words goes on to provide that such lands are 

leased 
"* * * for the permanent settlement of the 

Wichita and * * * other tribes or bands of In-
dians * # and 

Second, the article concludes: 
"Provided, however, the territory so leased 

shall remain open to settlement by Choctaws and 
Chickasaws as heretofore." 

How, we inquire, could the lands in controversy 
(known as "Greer County") then, and theretofore, in 
the actual possession of Texas and its predecessors, 
accompanied by acts of ownership, adverse to the 
United States, and continuous and uninterrupted, all 
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of which was well known to the United States, be used 
for the settlement of tribes or bands of Indians or 
"remain open to settlement by the Choctaws and 
Chickasaws, as heretofore." 

The provisions of the article (following the leas-
ing words) would seem to throw such a flood of light 
upon the minds of the contracting parties as to leave 
no reasonable doubt of what was intended. 

They leased (the Indians granted and the United 
States received) the lands, and only the lands, upon 
which tribes or bands of Indians might be settled 

and which could remain open to settlement by the 
Choctaws and Chickasaws, as heretofore. 

And then, the Indians leased that part of their 
"common territory>> west of the ninety-eighth degree 
of west longitude. If this term, "common territory," 
stood alone, and without the clear interpretation 
placed upon it in the same article or paragraph, it 
should be given its usual and ordinary meaning, 
to-wit: Territory possessed in common and occupied 

in common. However, this expression does not stand 
alone. It is construed, in language prepared and 
used by the United States, in the same article and 
paragraph. 

All of the foregoing is for the purpose of 
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fathoming the minds of the contracting parties at 
the time the treaty of 1855 was made, and for use 
in arriving at the true meaning of the granting words 
contained in the treaty of 1866. 

The ceding or granting words of the treaty of 

1866 are as follows: 

-The Choctaws and Chickasaws * * * hereby 
cede to the United States the territory west of 
the 98° west longitude, known as the leased dis-
trict * * *." 

While the language relating to the lease, in the 
treaty of 1855, is indefinite, this ceding or granting 
language, in the treaty of 1866, is still more in-
definite. Under this ceding or granting language the 
United States either acquired or it did not acquire 
the lands in controversy. 

It is respectfully submitted that, when the facts 
of history, as alleged in complainant's petition, are 
weighed, it clearly appears that the lands in con-
troversy were not included, or intended to be in-
cluded, in the cession of 1866. 

The facts and circumstances surrounding the 
cession of 1866, are vastly stronger, as they bear 
upon the intentions of the parties to the treaty of 
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1866, than when the treaty of 1855 was made. 

By an Act of the Legislature of Texas of Feb-
ruary 8, 1860, the lands in controversy had been 
organized as "Greer County, Texas." It was a po-
litical and governmental unit of the State of Texas, 
functioning as other counties of the state, from its 
creation in 1860. 

These facts, together with the statement that 
Texas claimed ownership of, and title to, these lands 
in controversy, accompanied by actual possession and 
acts of ownership, are definitely and specifically set 
out in paragraph X of complainant's petition. 

The lands which the Indians ceded, and which 
the United States acquired, were the lands, no more 
and no less, "knoivn as the leased district"; and, 
when the then existing status of the lands in con-
troversy (as alleged in complainant's petition and 
conceded by defendant in its demurrer) are given 
the consideraiton and weight to which they are en-
titled, under the well settled rules of construction, 
the contention that such lands were "known as the 

leased district" may, without impropriety, be re-
garded as no less than shocking. 

"Greer County, Texas" had been in legal ex-
istence, as a political and governmental unit of that 
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state, for six years prior to the treaty of 1868. It 
is also a historical fact (and so alleged in complain-
ant's petition) that it continued as such, functioning 
as other counties of the state, until the final decision 
of the Supreme Court, in the case of United States v. 
The State of Texas, in 1896. 

No attempt was ever made, by the United States, 
to settle Indians upon the lands in controversy. It 
is also a historical fact (and so alleged in complain-
ant's petition) that no Indians were ever settled upon 
a single acre of these lands, under either the treaty 
of 1855 or the treaty of 1866. 

After the United States had acquired the "leased 
district," under the treaty of 1866, it made use of 
the lands of the "leased district" proper, by setting 
aside reservations for the various tribes or bands of 
Indians. Every acre of the lands of the "leased dis-
trict" proper were set apart and used; and not an 
acre of "Greer County, Texas," was ever so set apart 
and used, and no attempt was made so to do. 

When Oklahoma Territory was organized, under 
the Act of Congress of May 2, 1890, the lands in 
controversy (known as "Greer County") were not 

included but were expressly excluded, thus showing 
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the consistent attitude which the United States had 
always maintained regarding these lands, and 
strengthening the contention of the complainant that 
they were not and had never been a part of "the 

territory known as the leased district" 

Defendant contends that the subsequent acts of 
the government, in the use of the "leased district" 
lands, have no bearing upon the issues in this case. 

We contend that the subsequent acts of the gov-
ernment, in dealing with the lands which it did 

actually acquire, under the treaty of 1866, throws 
much light upon the intentions of the contracting 
parties, at the time the treaty of 1866 was entered 
into; and, we respectfully submit, that it is a fair and 
legitimate argument to show, as bearing upon the 
true meaning of the leasing and ceding words of the 
treaties of 1855 and 1866, that the United States 
never took, nor attempted to take, possession of a 
single acre of the lands in controversy, well knowing 

that Texas claimed ownership of, and title to, such 
lands, accompanied by actual possession and acts of 
ownership, in 1855; and that, in 1866, in addition to 
such possession and acts of ownership, the lands in 
controversy comprised "Greer County, Texas," a 
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regular political and governmental unit of that state. 

Defendant stresses the fact that a consideration 
passed to the Indians for the cession of the "leased 
district" lands, under the treaty of 1866. 

This consideration is contained in Article 3, 
which is the same article that contains the words of 
grant and cession. This consideration is the sum of 
$300,000.00; but it is therein provided that it shall 
be held by the United States until the Choctaw and 
Chickasaw Nations shall make provision for their 
slaves, by granting them allotments of land; and, 
upon their failure to do so, this money was to be 
used for the deportation of such slaves. 

We grant that the adequacy or inadequacy of 
the consideration, as regards the title to the true 
"leased district" lands, is not an issue here, and that 
the title to such lands has long since been passed 
upon by the Supreme Court of the United States. 

It has been held that title to the "leased district" 
lands did pass, under the treaty of 1866; and the 
question now before this court is as to whether the 
lands in controversy are, or are not, a part of the 
"leased district." 

However, in view of the fact that defendant con-

25 

tends the lands in controversy are a part of the 
"leased district," and the consideration has been 
referred to, it is respectfully submitted that no point 
can be made either in favor of, or to the credit of, 
the United States. If this consideration had been 
unconditional and had been actually paid, it would 
have represented only a few cents per acre for the 
lands of the "leased district" proper, and even less 
if the lands in controversy were included. 

Defendant says, further referring to the alleged 
consideration: 

"The Indians received $300,000.00 in cash." 

This statement is both outside of the record and 
incorrect. The only record before the Court is com-
plainant's petition, and it contains no such statement. 
As to the incorrectness of the statement, it is only 
necessary to examine the other provisions of the 
treaty defining the conditions attached to the money 
consideration; and to examine the petition of the 
Choctaw and Chickasaw Nations, now pending in this 
Court, in Case "No. J-619," wherein the Indians are 
suing for the unpaid balance of this consideration. 

Defendant also says that the Choctaws have 
never made any claim for the "leased district." That 
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Statement is also outside of the record, incorrect and 
immaterial, since the whole contention here is that 
the "Greer County" lands are no part of the "leased 
district." As to incorrectness, the dockets of this 
Court, the Supreme Court of the United States and 
the records of Congress show otherwise. In addition, 
a proceeding is now pending in this Court, under 
Senate Resolution 478, 71st Congress, 3d Session, in 
which the Choctaws and Chickasaws are praying for 
a finding for additional compensation for the "leased 
district" lands. 

We deem it unnecessary to do more than to call 

the attention of this Court to the settled rule regard-

ing construction of Indian treaties. 

It is well settled that the intentions of the parties 
will be inquired into, where the meaning does not 
clearly appear from the language of the instrument; 
and that, in the construction of Indian treaties, they 
will be construed most favorably to the Indians, by 
reason of their condition of dependency. 

It is respectfully submitted that the present case 

strongly appeals to this Court for the application of 

this beneficent doctrine. 

Defendant, in its brief, refers to the contention 
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as a "mere quibble as to the meaning of a simple 
phrase." We grant that the phrase is a "simple 
phrase," but we do not agree that it is a "mere 
quibble" to urge that where the meaning of the 
language used, when standing alone, cannot and does 
not describe, by metes and bounds or otherwise, the 
lands intended to be ceded, it is necessary to apply 
the usual and ordinary rules of construction, as laid 
down by the courts of the land, by making an earnest 
effort to arrive at its true meaning, by inquiring into 
the intentions of the parties, gauged by the facts 
and circumstances existing at the time, and by giving 
due consideration and weight to all available and 
undisputed facts and circumstances which bear upon 
the whole subject. 

Defendant, in its brief, further refers to the 

contention of the complainant as "unwarranted after-

thought." 

Apparently, the generous and beneficent pro-
visions of the jurisdictional act would be denied the 
complainant. We shall assume that the generous act 
of a powerful guardian in permitting a helpless ward 
to sue for its rights, upon any claim which it may 
have, legal or equitable, against the United States, 
"notwithstanding the lapse of time or the statute of 
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limitations" may be relied upon; and that this Hon 
orable Court will construe the jurisdictional act ac 
cording to its true meaning and intent. 

29 

CONCLUSION 

In the foregoing, we have endeavored to give a 

fair analysis of the provisions of treaties and laws 

which bear upon the issues of the case, and a fair 

application of undisputed facts and events of recorded 

history, for the purpose of assisting the Court in 

arriving at the true meaning of the ceding and 

granting words contained in the treaty of 1866; and 

we have endeavored to do this, separate and apart 

from any considerations of sentiment and appeal on 

behalf of a helpless and dependent people. The state-

ments and arguments thus presented, for the in-

formation of the Court, are wholly based upon the 

allegations of complainant's petition, the truth of 

which are conceded by defendant's demurrer, for the 

purposes of its consideration, except in so far as 

it has been necessary to follow the defendant outside 

of the record. 

This Court is well aware of the condition of 
helplessness and dependency of the Choctaw and 
Chickasaw Indians, not only at the time the treaty 
of 1866 was entered into, but at all times prior and 
subsequent thereto; and that, at all times, it has 



10 

been the province and privilege of the great govern-
ment of the United States to direct, and they have 
always agreed, even, in later years, to the abolition 
of their tribal government, the extinction of their 
tribal customs and the surrender of their lands, in 
order that the imperial new State of Oklahoma might 
be born and live. 

The extraordinary historical facts and circum-
stances surrounding the making of the treaty of 
1866 are well known and clearly reflected in many 
decisions of this and other Courts. It was a treaty 
of reconstruction, following the Civil War; and the 
condition of helplessness and dependency, which con-
fronted these Indian people, had been accentuated 
and made more acute by the issues of war. They 
were permitted to re-establish their relations with 
the United States government upon terms dictated 
by it. 

Article 3 of the treaty of 1866 reflects the hard-
ness of the terms which were dictated and accepted. 
It provides a consideration of $300,000.00 for the 
cession of the "leased district," an empire no less, 
which furnished more than one-half of the western 
half of the State of Oklahoma. 

If "Greer County," so called, was and is a part 
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of the "leased district," the consideration agreed to 
be paid represents only a few cents per acre. 

If "Greer County," the lands in controversy, was 
and is now a part of the "leased district," then the 
Indians have never received, nor have they ever been 
promised, any consideration whatever for lands now 
comprising two whole counties and one-half of two 
other counties in southwestern Oklahoma. 

Then, the basis of settlement presented by the 
complainant is reasonable. The Choctaw and Chicka-
saw Nations either own the legal title to the lands 
in controversy or they do not. 

The lands now have a tremendous value. If the 
Indians own them they might reasonably contend for 
their present value. This they have not done. They 
ask, if the Court shall sustain their contention, that 
the United States account to them only upon the 
basis of the "government price" of such lands. 

It is respectfully urged that due consideration 
and weight be given all of the undisputed facts and 
circumstances alleged and set out in complainant's 
petition, for the purpose of arriving at the true 
meaning of the ceding and granting words of the 
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treaty of 1866; that, if true, the facts thus alleged 
constitute a cause of action; and that the demurrer 
of the defendant be overruled. 

Respectfully submitted, 
WILLIAM H . FULLER, 

MELVEN CORNISH, 

Special Attorneys for the Chickasaw Nation. 

G . G . M C V A Y , 
Tribal Attorney for the Chickasaw Nation. 


