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ARGUMENT ON BEHALF OF THE CHICKASAW HATION AGAINST H. R. 19279,

A proposed Bill Providing for the Reopening of the Choctaw
and Chickasaw citizenship rolls and for the transfer of the
names of numerous persons from the Freedmen rolls to the
rolls of citizens by blood of said tribes.

The legislation proposed by H. R. 19279 has been brought to the
attention of Congress at every session during the past few years, and
full hearings have been had before the committees of Congress
therecn on numerous cccasions, but whenever it has been defeated—as
it has been on every occasion—it appears again in another form at the
next session, and the arguments of its supporters are so invidious
and they are so persistent in presenting them that it is feared if they
go unchallenged now the former investigations on these matters may
be overlooked and the committee, or some of its members, may be
convinced to the serious detriment of the Choctaw and Chickasaw
tribes.

The bill now under consideration presents this matter in . the
broadest form in which it has ever been brought to the attention of
Congress, and if passed would result in the reopening of the citizen-
ship rolls of these two tribes and the enrollment of an incalculable
number of persons who have, or might submit some proof that they
have, a trace of Indian blood.

While the proposed legislation is far-reaching in its effect, its real
object is the transfer of the names of a large number of Choctaw and
Chickasaw freedmen from the freedmen rolls to the blood rolls of
these two tribes.

The most that can be said in favor of this class of persons is that
they are the 1lleg1t1mate offspring of freedmen women (negro women
who were the slaves of Choctaw or Chickasaw Indians, or the de-
scendants of such) by Indian men. Their names do not appear upon
any of the tribal rolls, and they have never been accorded any recog-
nition as Indians, nor are they entitled to such recognition under the
‘laws, customs, and usages of these two tribes.

This bill proposes to arbitrarily enroll such persons as Indian cit-
zens, giving them full rights of citizenship, including an allotment
of 320 acres of the average allottable lands of the Choctaws and
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Chickasaws, instead of 40 acres to which they are entitled as freedmen,
and a full share in all the tribal funds and annuities, irrespective of
whether or not they are entitled to such recognition under the laws
and treaties of the United States and the tribes.

The contention made by the attorneys pressing the passage of this
bill that these people are entitled to such recognition is based princi-
pally upon the provisions of the treaty of September 27 , 1830, between
the Choctaws and the United States, and they refer to article 2 of said
treaty, which is in part as follows:

The United States under a grant specially to be made by the President of
the United States, shall cause to be conveyed to the Choctaw Nation a tract of
country west of the Mississipni River, in fee simple to them and their de-
scendants, to inure to them while they shall exist as a nation and live on it.

[Here follows a description of the land referred to.] The grant to be executed S0
soon as the present treaty shall be ratified.

Under this treaty stipulation it is contended by the claimants that
this class of persons having any trace of Indian blood from the Choc-
taws, who were parties to the treaty above referred to, or from the
Chickasaws, who later bought an equal right in said lands, have a
vested interest in the Choctaw and Chickasaw lands referred to in
said treaty and that they can not be divested of the same by the laws
of the United States or of the Choctaw and Chickasaw nations.

We must differ with claimants on this proposition and in this con-

nection will, as briefly as possible, set forth how the title of the .

Choctaw and Chickasaw nations to the lands west of the Mississippi
River was acquired.

The first treaty looking to the removal of the Choctaws from their
lands east of the Mississippi to the country which subsequently was
known as the Indian Territory, was entered into between the United

States and the Choctaw Nation of Indians on the 18th day of Octo-

ber, 1820, at Doak’s Stand, Miss., and, as set forth in the preamble
thereof, was  freely and voluntarily made by both parties thereto,
and in this respect was unlike the treaty subsequently made at Dan-
cing Rabbit Creek on September 27, 1830, which has heretofore been
referred to. We will hereafter more specifically set out our reasons
for this assertion as to the latter treaty.

The treaty of 1820, as further appears from its preamble, was made
by both parties thereto “to promote the civilization of the Choctaw
Indians,” and was entered into on the part of the United States by
Gens. Andrew Jackson and Thomas Hinds, both men of distin-
guished standing and ability of that period." '

There were two means proposed by that treaty to effect this desired
civilization. The first was by the establishment of schools among
the Choctaws, for which purpose a large body of land was set apart
in Mississippi, and the second was * to perpetuate them as a nation,
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by exchanging, for a small part of their land here (1“nea.nin.g Choctaw
lands in Mississippi), a country beyond the Mississippi River, where
all who live by hunting and will not work may be collected and set-
tled together.”

The Choctaws by this treaty ceded to the United Stater§ 4,150,000
acres of their lands in the State of Mississippi, and the United States
by the second article of that treaty ceded to the Choctaw Nation a
tract of country west of the Mississippi River in the following words:

Art. 2. For and in consideration of the foregoing cession, on the part of the
Choctaw Nation, and in part satisfaction for the same, the commissione.rs of
the United States, in behalf of said States, do hereby cede to said nation a
tract of country west of the Mississippi, situated between the Arkansas and
Red rivers, and bounded as follows: [Here follows a description of the land

referred to.]

This cession included all the lands the Choctaws have ever owned or
held by cession from the United States west of the Mississippi Ri.ver,
and are the same lands in part from which the Choctaws and Chick-
asaws received their allotments.

On the 20th day of January, 1825, the United States ar.ld the
Choctaws entered into another treaty, by the first article of which the
Choctaws re-ceded to the United States
that portion of their lands ceded to them by the second article of the treaty 'of
Doak’s Stand (meaning treaty of October 18, 1820) lying east of a line begin-
ning on the Arkansas, 100 paces east of Fort Smith, and running thence due
south to the Red River,
which was a portion of the lands the United States had by the. second
article of the treaty of 1820 ceded to the Choctaws, but which was
found to be within the then Territory (now State) of Arkansas.

For this re-cession the United States agreed by the second article of
the treaty of 1825 “to pay to the said Choctaw Nation the sum of
$6,000 annually forever.” It will thus be seen that by the treaty of
1825 the United States recognized two important facts in the matter
of this investigation: First, that the title to the country west of the
Mississippi River passed from the United States to the Choctaws by
the provisions of the second article of the treaty of 1820, and, second,
that full payment was made therefor in the transfer of' the lan(.is
ceded by the Choctaws to the United States by the first article of said
treaty.

Let us now come to a consideration of the treaty of September 27,
1830, out of which, as we understand the arguments of counsel for
the claimants, their rights originated. ;

The law of Congress passed May 28, 1830, some months prior to
the date of the treaty of that year, provided—

that it shall and may be lawful for the President of the United States to cause
so much of any territory belonging to the United States west of the Mississippi,
not included in any State or organized Territory, and to which the Indian title
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has been extinguished, as he may Jjudge necessary, to be divided into a suitable
number of districts, for the reception of such tribes or nations of Indians as
may choose to exchange the lands where they now reside and remove there.

The third section of said law empowered the President—

solemnly to assure the tribe or nation with which the exchange is made that

the United States will forever secure and guarantee to them, and their heirs or .

successors, the country so exchanged with them, and, if they prefer it, that the

United States will cause a patent or grant to be made and executed to them

for the same: Provided always, That such lands revert to the United States if
the Indians become extinct or abandon the same.

The treaty of September 27, 1830, was made in the spirit of this
law of May 28, of the same year, and was primarily for the purpose
of extinguishing the Indian title to all the lands which the Choctaws
still owned in the State of Mississippi. By the treaty of 1820 they
had ceded 4,150,000 acres of very valuable land in Mississippi to the
United States, but at the time of the treaty of 1830 they still owned
10,4425,139.69 acres of land in one body in the State of Mississippi,
and as the State was insisting on extending over this Choctaw terri-
tory the laws of the State and the jurisdiction of its courts and offi-
cers, clashes between the State and the United States authorities were
imminent unless the Indian title could be extinguished. b

The people of Mississippi were pressing the Government and the
Indians for these Indian lands, demanding them for settlement.
Commissioners upon the part of the United States were accordingly
appointed with positive instructions to procure a cession of all the
Choctaw lands in Mississippi on any terms, and it is abundantly
shown by the records of the Government that the treaty of 1830
was obtained from the Choctaw Indians under the controlling in-
fluence of fear, coercion, and duress. (See report of the Indian com-
mittee of the House, 424 Cong. 3d session, No. 98.) L.

By the treaty of 1830 there was no additional cession of lands to!
the Choctaws from the United States, and there was no addition_a,lf
title given or granted. The title directed by article 2 to be given
to the Choctaws for their country west was “in fee simple, to
them and their descendants, to inure to them while they shall exist
as a nation and live on it.” This adds nothing to the title to these
lands which they derived under the treaty of October 18, 1820. The
title is not limited by the cession in the treaty of 1820, and must be
presumed to be a good and perfect one.

The terms used in the treaty of 1830 are words of limitation,
rather than extension, of the title to the lands lying west of the
Mississippi River and can not affect the title acquired by the Choc-
taws under the treaty of 1820, because these lands were sold to and
fully paid for by the Choctaws under the last-mentioned treaty. ‘

The treaty of 1830 also grants a conveyance of these lands, and a
patent was subsequently issued from the United States to the Choe-
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Nati r the same, but this patent is only an evidence of tltle‘
;?:i’l lixarfur)ll(;tﬂt)ake anythi,ng from the title acquired by the }?h(()}(i’iavi'l
Nation under the provisions of the: treaty of 1820. Thato‘(c) e eso(():f:
taw Nation did not cede to the I_'Tmt.ed States the 10,000,0 tacr i
its land in the State of Mississippi for the Choctaw coun tI'yf o
of the Mississippi River is well shown by the fact that 0‘1‘1 (; I~.0-‘
cession of the 10,000,000 acres by the Choctaws arose the “net p 2
ceeds claim,” and it was subsequently held that the Choc_ta;vs (;vein'
entitled to the net proceeds derived from the sale of their lands
Ml’f‘sﬁzsggi interest which the Chickasaws acquired in the Chocti;v-j
lands west of the Mississippi Rive?r was by the treaty of January 17,
1837, article 1 of which provides in part as follows:

It is agreed by the Choctaws that the Chickasaws shall have the privilege of
forminl: a district within the limits of their country, to be held 01; .tth(z Ws;xz;
s v . o . >
) 4 i ccept the right of disposing of i
s that the Choctaws now hold it, excep ! 0 g
it:rllll(:ld in common with the Choctaws and Chickasaws), to be called the Chicka
saw District of the Choctaw Nation. . ;
By article 3 of said treaty the Chickasaws agre.ed: to pay the Chocf
taws, as a consideration for these rights and privileges, the Suntl't(i
{ -
$530,000, so it will be seen that the Chickasaws havg t_he. same 1the:
tro the Choctaw and Chickasaw lands west of the Mississippi as the
Choctaws have, and that since January 17, 1837, these two nations,
have held these lands in common. . : ; _.
The next treaty between the Choctaw and Chickasaw na'tlor;s :ni
the United States having any bearing on. this controversy is tv. at ofﬂ
June 22, 1855, and its purpose is made clear by an examination of.
the preamble to the same, which is as follows:

Whereas the political connection heretofore existing between .th'e 'Choctlai:-.
and Chickasaw tribes of Indians has given rise to unhappy and m,]url;lll;just %
: rersi g rhich render necessary a r -
sensions and controversies among them, w ‘ ! i )
i i * and to the United States; and wher:
ment of their relations to each other an ¢ e . ol
the United States desire that the Choctaw Indians shall 1e]1nqlulsh.tagetl::;;
i : i hundredth degree of west longitude, }
claim to any territory west of the one W s
risi ¢ t settlement within the Choc i
also to make provision for the permanen , v ik
Vichi i ther tribes or bands of Indians, for w
country, of the Wichita and certain o i
purpose the Choctaws and Chickasaws are willing to lease, on relal.solllla't:ew i«;l/‘cm:f,
i rti heir common territory which i
to the United States, that portion of t :
ihe ninety-eighth degree of west longitude; and whereas the Choctaw: 83(())11‘(13?3’-
that, by a just and fair construction of the treaty of September 27, ‘ t,o thi"
are, of right, entitled to the net preceeds of the land ceded by t.hem e
United States under said treaty, and have proposed thalttt the ;lut(;]s;l:nugsetﬂedl
i - with the whole subject-matter o
right to the same, together with ‘ : Iy ‘
claims, whether national or individual, against the United States, arlsingolinzlﬁl
the various provisions of said treaty, shall be referred to the Sen‘s; (ies neceg;
United States for final adjudication and adjustme'nt; and whereas i s en.
sary for the simplification and better understanding of th‘e re]at;on's twe: !
the United States and the Choctaw Indians, that all their subsisting trg@x v,
stipulations be embodied in one comprehensive instrument :
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Now, therefore, the United States of America, by their commissioner (nam-
ing him); the Choctaws, by their commissioners (naming them) ; and the
Chickasaws, by their commissioners (naming them) ; do hereby agree and
stipulate as follows, viz:

ARTICLE I. The following shall constitute and remain the boundaries of the 1
Choctaw and Chickasaw country (and then follows description);
And pursuant to an act of Congress approved May 28, 1830, the Uniteq
States do hereby forever Secure and guarantee the lands embraced within i

said limits to the members of the Choctaw and Chickasaw tribes, their heirs("
and successors, to be held in common; so that each and every member of
either tribe shall have an equal, undivided interest in the whole: Prom'ded,
however, No part thereof shall ever

be sold without the consent of both
sides, and that said lands shall revert to the United States if said Indiang
and their heirs become extinet or abandon the same.

It is also provided by article 21 of the same treaty,

This convention shall super:
between the United States an
between the United States an
Chickasaws inconsistent with

as follows:

this agreement.

The full scope and significance of this treaty of 1855 appears from
an examination of the provisions herein set out. One of the prin-
cipal objects of this treaty is “ for the simplification and better un-
derstanding of the relations between the United States and the
Choctaw Indians,” and the provisions of article 1 relative to the title

nor does it take anything from it.

This intent is further manifested

and reiterated by article 11 of the treaty of 1866, wherein it is stated
as follows: | :

Whereas the land occupied by the Choctaw and C
scribed in the treaty between the United States and
1855, is now held by the memb
visions of the said treaty.

To return to a discussion of the specific cases under consideration,
these claimants have always taken the status of their mothers. They
are, with very few exceptions, the illegitimate descendants of freed-
men. They now enjoy the status of freedmen, and such is in accord- o
ance with the law of the land as well as according to the laws, cus-
toms, and usages of the Choctaw and. Chickasaw tribes. Their
mothers being freedmen, they are freedmen, and they have always
been so classed and called by the tribes and by the officers of the
United States in the preparation of the tribal rolls, !
- When the Commission to the Five Civilized Tribes began its work
of enrollment in 1898 and 1899 these persons voluntarily applied a8 .

hickasaw nations, and de-
said nations, of June b
ers of said nations in common, under the pro-
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freedmen. An attempt has been made by the att.o?neys rgpges;r;ing
them to show that they were compelled by c'oel.‘cmg and del;ired 4
make application as freedmen, altkl)mlﬁh 1(:1hey insisted an
i ly as citizens ood. il

be’I]? }flrsn ]clltli'dget (1125 f)ezn fully gone }i’nto in former investigations c}(in-
ducted by the committees on Indi'an Aﬂ"(.lirs of Congreis,d .an(il th::
been absolutely refuted by the testlmor.ly 1n‘tr<.)c.1uced, 1%c u lﬁb i i
of members of the Commission to th.e Five Civilized TI‘] es, Wd Oother
encaged in the enrollment work in these two na.tlonsl,1 z%n e
re;utable persons. It would seem unnecessary to bring t eS(;,1 trnout e
to your attention again, as they have be_en SO cl-early brougf o
former investigations. In this connection permit me dto ie.er y
Senate Report No. 5013, Fifty-mnt.h Congress, secon se~51fon.e o

These persons were accordingly listed for enrollment ;st rieor ; n,
and said rolls were approved by the Secretary of th.e tﬁ er('J ho.ctaw
the spring of the year 1903 land oﬂic.es were opepedfm (ji it
and Chickasaw nations, and these claimants app_hedl 1 or ant e 1
lands as Choctaw and Chickasaw freedmen, their a otmetr} gtiu
acres each of the average allottable lar.lds of thes:e twc.) na t1}(1)11's. iy
later on they received allotment certificates ev1den01ngt . e;rnd g
tions, and in some cases patents were prepared, execu et,t A
livered. Thus there existed no controversy as to t}}llelr tsha uork .
their birth until the latter part of thg year 1905,.wnen e VfEted
the Government in citizenship mattgr.s was practica Ofbcorl\rg Fra.n g

On February 21, 1905, a certain opinion was rendere 5 y ; ; T
L. Campbell, the Assistant At,torr.ley—General for thfe feIng' ?bIOOd
the Interior, in which it was held,.m effect, that proof o ndla ot
alone, without reference to legitimacy or %llegltnnacy an « Wnt .
reference to tribal enrollment or recogr‘utlon or nonenro m:on i
nonrecognition by the tribes, was suﬂlimen.t to enjutle a per
enrollment as a citizen, with full rights of citizenship. W o

This furnished the inspiration, and as a I:esult t}.lese app 1t9a 1 e
were filed. The contention of counsel for claimants is at th.1s mEethe
line with this opinion. It is based wholly upon a constructl(t)n ot =
word “ descendants ” as the same appears in the Choc’gawh rea {en-
1830 and in the patent issued in pursuance thereof. Tt is }: e c}i)nS il
tion, briefly stated, that this word as thus used .meansdt t(; pt yVer
progeny of every Choctaw and Chickasaw 'Indla.n and tha 'Ehou};
person who was begotten by a Choctaw or Chlcl.{asaw In(.ilan,tvi\a A
reference to legitimacy, illegitimacy, or anything else, is entitle

ment and to property rights. 3

em];))lfl theenforegoin; dig)cusgion it seems to me to be.clear thaF, in af ftlLH
consideration of all the treaty stipulations affecting the tlt.le of the
Choctaws and Chickasaws to their country west of the Mississippi
River, the above contention of claimants fails utterly.
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By the treaty of 1830 nothing was added to the title acquired by
the Choctaws to the lands west of the Mississippi under the treaty
of 1820, and nothing could be taken from that title, for there is no
consideration for a limitation of the same. The treaty of 1830 was
undoubtedly entered into by the Choctaws unwillingly. They were a
people at that time unfamiliar with the nicetjes of the English lan-
guage and the subtle distinctions to be drawn from the use of certain
technical words. The word descendants ” surely was not placed
in that treaty by either contracting party thereto with any desire or
intent to qualify the title of the Choctaws. " The intention of the
contracting parties, if it is not clear by the former treaties, is cer-

tainly made very plain by the provisions of the treaties of 1855 and
1866.

This question has recently been before the Supreme Court of the
United States in the case of Fleming ». McCurtain et al., decided
November 8, 1909, and our contention has been fully borne out by that
decision. The court even goes further and holds that even though

title was acquired by the treaty of 1830, yet there is no merit in claim-
ants’ contention,

I will quote briefly from that decision :

We should mention., however, that the U

nited :%mtes already had ceded this
tract to the Choctaw Nation, with no

qualifying words, by the treaty of October
18, 1820, article 2 (7 Stat., 210). (Choctaw Nation ». United States, 119 U. S.,
1;:88) . The treaty of 1830 only varied the description a little and provided for a

special patent. But it would not better the plaintifi’s case if the treaty of 1830
were the single root of their grant. In a grant to the Choctaw Nation as a

nation it was natural. as in other cases, to use fome words of perpetuity. Of
course the United States could use what words it saw fit to manifest its pur-

pose, but the habit derived from private couveyances wounld he likely to pre-

vail, and as in such instruments the gift of a fee is expressed by adding to the
name of the grantee the words “and his heirs.” or in the case of a corporation,
although unnecessary. “ its successors and assigns,” here also some addition was
to be expected to the mere name of the grantee. The word “nation” is used

in the treaty as a collective noun, and as such, according to a common usage, is

accompanied by a plural verb in the very next article, (“The Choctaw Nation

of Indians consent and hereby cede.”) Therefore the second article says:

* while they (i. e.. the nation) shall exist as a nation,” and it adds to the

(un) technical * in fee simple ” untechnical words of limitation of a kind that

would indicate the intent to confine the grant to the nation, which successors ™

would not, and at the same time to imply nothing as to the rules for inheritance

of tribal rights, as “ heirs » might have seemed to do. * * = The word was

addressed to the Indian mind.

And again :

It is said that by article 18, in case of any well-founded doubt as to the con-
struction of the treaty, it is to be construed most favorably toward the Choe-
taws. But there is no well-founded doubt, except whether the construction con-
tended for would have been regarded as favorable to the Choctaws, since it
would have cut down the autonomy that the treaty so carefully expressed.
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Let us now briefly review the work of the Commission t<()1 the f‘wﬁ
Civilized Tribes and the treaties and acts of Congress under whic
the enrollment and allotment work has taken place. e e

The commission was created under the act of Congress (\pé) i
March 3, 1893. Its duties prescribed by t.hlS law were those ;)t neigth
tiation looking to the allotment of the tribal lands in sevfera y‘“.‘n
the ultimate object of statehood, but the first actual step o fprieparll (;)g
the rolls for this distribution was.taken under th_e ?ct, 0‘ June 10,
1896 (29 Stat. L., 321). Under this act the commission was—

authorized and directed to proceed at once to hear anq d.etermiue th? up.ptl.lcz;
‘tions' of all persons who may apply to them for citizenship in any of sgxd 1.1(1 1<;hp
(thg Five Civilized Tribes), and after said hearing they shall deleumu?l‘} t
right of said applicant to be so adinitted and enrolled : I’rovul(*f.’, however, ;
1 léch -ipplication shall be made to such commissioners \v11‘:h1n three mon 1-S
81f‘(er ‘the passage of this act. The said commission shall decide all SllCh a.p;‘) i-
; 1itih 1 ¢ hat in determining
i rithi inety s after the same shall be made. T
cations within ninety days a o o,
icati i issi shall respect all laws o e severa a
all such applications said commission il sl
i inconsi rith the laws of the United States, @
ions or tribes not inconsistent wit M o
E‘Zatieq with either of said nations or tribes, and shall give due f‘(n(ve and e‘lffef)t
to the rolls, usages, and customs of each of said nations or tribes: Anfl‘ gr -
rided 'further That the rolls of citizenship of the several trlbes. as now e‘\l(s1 (;ng
Lx;e hereby confirmed, and any person who shall claim to be entl.tled to be a he
;:0 said rolls as a citizen of either of said tribes and whose right t'hil'et(;h 2:
eitl;el‘ been denied or not acted upon, or any citizenship w1'1(3 may 'w1t n? rl
‘mnth% from and after the passage of this act desire such citizenship may aI')ll)) y
:1 the’ legally constituted court or committee designated by the'*, several tri le's
f(()n' such citi;enship, and such: court or committee shall determine such appli-
cation within thirty days from the date thereof. :
An appeal was also provided for by said act to ‘Ehe United States
courts in Indian Territory, and it was further provided—
that the said commission, after the expiration of six months, shn]fl cau::ﬁezilrcl?;lé-
) itizenshi " said nations to be made up from -
lete roll of citizenship of each of sai ; b ;
gr(c}ls and add thereto the names of citizens whose right may be (fon'tfe'lled 111-?(135
o id r d are hereby, made rolls of citizenship
his act, and said rolls shall be. an ) ; i
Zaid nations or tribes, subject, however, to the determination of the United
States courts, as provided herein. ] )
A distinction will be noted between this act and subsequent }egls-
lation upon this subject in that under the act f’f 1.896 the commlsmi):;
had authority to hear and determine the applications of p-exl'sgnts \\;he
ibal ition, but claimed that they were entitled to
had no tribal recogn ; Al vl g
came. No authority was conferred upon the commission, :
i ribal rolls.
strike any names from the t . ; ' i
The purpose of the legislation of 1896 is fully re.v1ewed aléldt.i :
forth in my annual message as governor of the Chlci{asta;lwl ai Sl]a
e b
to the Iegislature thereof, dated September 4, 1900{, st eI beglieve
tion of 1896 enters largely into the argument of clmmanf sil ik
that it will be advisable to have its objects apd results }1: 37 }llmreto
stood, and for this purpose the message will be attached hereto,
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marked “Appendix A.”

A review and retrial of the court cases
complained of in this me

ssage was afterwards provided for by the

act of July 1, 1902 (32 Stat. L., 641), and relief afforded.
7, 1897, there was enacted a further

The following year, on June
law continuing the work of th

authorizing it to strike the na
the tribal rolls. ~

toward the allotment of the tribal lands.

The principal step in this direction was effected by the act of June

28, 1898 (30 Stat. L., 495), in section 21 of which appears the follow-
ing provision :

Said commission is authorized and directed to make correct rolls of the citi
zens by blood of all the other tribes (including the Choctaw and Chickasaw),
eliminating from the tribal rolls such names as may have been placed thereon
by fraud or without authority of law, enrolling such only as may have lawful
right thereto, and their descendants born since such rolls were made, wit]
such intermarried white Dersons as may be entitled to Choctaw and Chickasaw
citizenship under the treaties and laws of said tribes.

And further:

Said commission shall make such rolls des
that they may be thereby identified, and it is
of said tribes, or to adopt any other means b
them to make such rolls. They shall havy
the several tribes, and the United St
Jjurisdiction to compel the officers of

criptive of the persons thereon,
authorized to take a census of each
y them deemed necessary to enable
€ access to all rolls and records of
ates court in Indian Territory shall havey

the tribal governments and custodians o
such rolls and records to deliver same to said commission, and on their refusa

or failure to do 80, to punish them as for contempt; as also to require all
citizens of said tribes, and persons who should be so enrolled, to appear before
said commission for enrollment, at such times and places as may be fixed bjﬁ{i
said commission, and to enforce obedience of all others concerned, so far as

the same may be necessary to enable said commission to make rolls as hereir
required, and to punish anyone
struct said work.

When the commission began its work, in 1898, it obtained posses-
sion of all the tribal rolls or records which would in any way throw
any light upon the citizenship question, and under this law, as co:
strued by it, it was held that the commissi (
tain the application of any person whose name was not upon some
one of the tribal rolls, placed thereon by the tribes themselves, under
their own laws, customs, and usages, or admitted to citizenship by
lawfully constituted authority. '

This construction was questioned by some of those who wished
present citizenship applications. The question which thus a

i

ol
0

,
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was presented to Mr. Willis Van Devanter, now judge of the U'n;teci
States court for the eighth circuit, and who was then Asf\l; anh
Attorney-General for the Department of the Interior, ar.ld on 1 alrc
17 1899, he rendered a comprehensive opinion construing thlsf aw
, . . . .
an,d sustaining the commission in every particular. We quote from
his opinion: ; : L
The act of June 28, 1898, supra, prescribes the manner in which the comn:uss
ion is to make rolls of citizenship of the several tribes, and' that all Ean?f
:(l)?md to have been placed upon the tribal rolls by fraud or without authority
imi lares :
shall be eliminated, and then dec '
Of‘za’.lltl‘;e rolls so made, when approved by the Secretary of the In‘ferlor, shall l;e
1, and the persons whose names are found thereon, with their descen‘dants
fl?:re’zafter born to them, with such persons as may intermarry accoxdtn,l’g 0
tribal laws, shall alone constitute the several tribes which tpey represen ‘.d i
er the a,ct of 1896 applications for citizenship were required totbe mdat : &
{ issi ithin three months after the passage of that act, an
the commission within t st ; sttt ool plbing
he commission within ninety days after : ¢ .
g i f the several tribes, which
icati to the court or committee o 4
also made for applications e
ithin three months and passed upon w ¥
were to be presented within i A RPN
irati i ths the commission was to m
After the expiration of six mon ; \ i A B
i i f citizens whose right might be con ;
zenship, adding the names o i i i
irati f the time fixed no new application i
act. After the expiration o i . DL i
i i f the commission upon those m:
could be received, and the action o Hegvsontishi
i e of an appeal to the court.
time fixed was final, in the absence o ap ;
;237 ldid not provide for new applications for c1t1zensh19. It de’f}]lle:ci tlllle :;(;1;(;:
iti ip,” us in the act of 1896, and directed that a
“rolls of citizenship,” used in . aix e g
i 1s not coming within that definition s
e i i ths after the passage of
i igati ission for a period of six months a ¢
investigation by the commission e g
i t i i 1898 make any provision for new apy
said act. Neither did the act of ¢ : i
i i issi thorized and directed to enro
for citizenship. The commission was au g, ]
indi investi he right of all other persons w
sons indicated and to investigate t o T
i d to omit all such as may have
are found upon any tribal roll, an e b
i thority of law. They were g
there by fraud or without au y i A
11 of the tribe, except thos
0 add any name not found upon some ro . : :
:cendants 5(7)f persons rightfully upon some roll and persons 1nter1‘;narr1ed with
members of the tribes and therefore lawfully entitled to enrollment.

It will be noted that incidental reference is made n this O}?miz
to the act of June 10, 1896, and in order that. no C(_)nfusmn may ani;_
it must be clearly borne in mind that th'e ]_urlsdlctlon of the hcomlzl i
sion under the act of 1896 and its jurisdlc.thn conferred by t i lac f b
June 28, 1898, was entirely different and distinct, as much S{))e as 1doeu§ ‘
the preparation of the rolls under the act of 1898 was }tlo nllrﬁissioi
an entirely different tribunal. Under the act of }896 t edC(;m g
was a judicial body charged with the dl:lty of hea}'lr}g and e.t(?rml o g
the applications of persons who desired admission to citizens ps.
Under the act of 1898, and succeeding act;s, the commission was
‘charged with the duty of gathering all the ev1den(‘:e Wblch v(;as ilecgs-
sary and making such investigations as were 1:egu1red in or e.rl od f-
‘termine who were at that time recognized c1t1zeps and entitle to
enrollment.
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In order that there might be no misunderstanding upon this poing,
Congress, by the act of May 31, 1900 (31 Stat. L., 221), made the
_position of the Government clear and unequivocal in the making of -
the citizenship rolls of the- Five Tribes. This act 1s, in part, ag
follows: ‘

The commission shall continue to exercise all authority heretofore conferreq

on it by law, but it will not receive, consider, or make any record of any appli-
cation of any person for enrollment as a member of any trib

Comment upon this law would seem to be unnecessary. It ig an
affirmance by Congress of the construction placed by both the com-
mission and the department upon the law of 1898, and sets at rest all
question as to the jurisdiction of the commission and the Secretary in
making up the tribal rolls, )

Under these laws the commission proceeded with the negotiation
and ratification of the supplemental agreement of 1902, This agree
ment was ratified by act of Congress approved J uly 1, 1902 (32 Stat
L., 641).

Sections 27 and 34 of this act covering the subject of the Choctaw * |
and Chickasaw enrollment are as follows: :

27. The rolls of the Choctaw and Chickasaw citizens and Choctaw and Chicka-
saw freedmen shall be made by the Commissicn to the Five Civilized Tribes, in
strict compliance with the act of Congress approved June 28, 1898 (30 Stats.,
495), and the act of Congress approved May 31, 1900 (31 Stats., 221), except as
herein otherwise provided.

34. During the ninety days first following the date of the final ratification of
this agreement, the Commission to the Five Civilized Tribes may receive appli-

tribal laws, customs, and usages on or before the date of the bassage of this act L
by Congress, and such infant children as may have been born to recognized and
enrolled citizens on or before the date of the final ratification of this agreement.

It thus appears that the acts of 1898 and 1900 were not only
adopted and carried into this solemn agreement with the Indians,
but a date was fixed (three months after the final ratification of the
agreement, which was December 25, 1902) beyond which no applica- ’7’3
tions could be received. 4

No applications were made by these claimants for enrollment as
Indian citizens within this time, and there is no power to entertain
and pass upon their applications for that reason. ’

The last law of Congress upon the subject is the act approved
April 26, 1906, section 1 of which is as follows: L

Be it enacted by the Senate and House of Representatives of the United S’Mes
of America in Congress assembled, That after the approval of this act no person
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taw, Chickasaw, Cherokee,
hall be enrolled as a citizen or freedman of the Choct.m.t( hickas L\;t blileherem
o 4 i i i Territory, exe as
i g dians in the Indian Territory,

wreek, or Seminole tribes of Indis : A
(,tlleellwwe provided, unless application for enrollment was lﬁade plflotlh et B
ey 4 e, and the records in charge o ‘om-

S - first, nineteen hundred and five, and . ¥ ol
Ctmb’oilcﬁ'bm the Five Civilized Tribes shall be conclusive evidence 1: t](;sfllille)
= i i ¥ r reconsider any citize

ication; and no motion to reopen o ] ;
fact of such applica s , oo s
id tri tertained unless filed v

o in any of said tribes, shall be en . ! o
(flse;)rl 1;0 the Five Civilized Tribes within sixty days after the date of‘.th-et(;utihe
Sl-onléciaion sought to be reconsidered except as to decisions mn.de. pu.o{t el
or (4. ue; of this act, in which cases such motion shall be made within sm. .\‘ ‘at
IHflts b(l?he passage of this act: Provided, That the Secretary of the Igtirml glo I:,
. s pear ¢ he tribal rolls and for w

: 5 whose s appear upon any of the !
enroll persons whose name e D gy
‘ds in charge of the Commissioner to the Five 7
the records in charge o : kg i e
i S ior ber first, nineteen hundre
ication was made prior to Decem s, ; i
m;lflcll(xnw‘ls not allowed solely because not made within the time prescribed
Wil Lk &
by law. .
And also section 4 of the same act is as follows:
Sec. 4. That no name shall be transferred from the nppm\'e(} freedn.xe%:l ]:11
n:' oéhe.r approved rolls of the Choctaw, Chickasaw. Cherokee, (,u:*ek,. 0.1)1;18 "
; l tribes, respectively, to the roll of citizens by blood, unless the 19(](" i
Icll(;f::'go of ‘Ehe Commissioner to the Five Civilized Tribes Shutw that dp]r»ill)(ez:i o
5 ’ iti ¥ ade within the time presc 3
X : as a citizen by blood was made within t ;

for enrollment as a citizen b sl i oL
y or gk 1 arty king the transfer, and said re S s

law by or for the party seel e, gy s o)
y : ac such application, unless it be s A

sive evidence as to the fact of suc A i sl i)

;:xztarv evidence that the Commission to t_he Five Civilized Tribes actually

reéeiveil such application within the time prescribed by law.

Section 2 of the same act also provides in part as follows:
That the rolls of the tribes affected by this act shall be fully C(;n:ﬂ]:tsgc:i
’ ' / h, nineteen hundred and seven, an¢ S
or before the fourth day of March, , : ; oewmRg )
ior s q jurisdiction to approve the enro 3
tary of the Interior shall have no juri SIS .
y r sai : Provided further, That nothing here
person after said date: Eoviiioghhuesni: i1
;) ‘mi ’ to file an application
A so as to hereafter permit any person £ i i
isltll Efl(; tribe where the date for filing application has been fixed by agreement
between said tribe and the United States. .
. A b
Notwithstanding these broad and liberal provisions of liw,l;ixms
notwithstanding their contention of the assertion by them f0 c i
i itizens, they have been unable to make proof o app

s i lies to all applicants,

tion within the time which, under the law, applies ' 1})1 -

and are now asking that the whole subject be reopened w1:h0}01 v

itation; that every policy of the Governmefnt be reversed ; tha elawy

act of Congress upon the subject be nullified; and that every :

custom, and usage of the tribes be d.eparted from. s i

It thus appears that the jurisdiction of the representa .1v<;ls A

Government in making up the tribal rolls was limited by t ef f}ll e

: . . e 0

rolls of the Indians themselves, made !oy them 1111l Iiurls;g;lc Ao

laws, customs, and usages, and that since fMarc ,es p ,t o

1 it am i
been no authority of law for the a.ddlt}on of any n sy
The citizens of the Choctaw and Chickasaw nations eri dl ed p y
i g : i } S
ticipate fully in the distribution of their tribal lands, held and o
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by the tribes under the provisions of the various treaties heretofo
referred to, are those persons recognized as full citizens by the tri

. themselves and placed upon the tribal rolls, together, of course, wit}
such persons as have been lawfully admitted to such citizenship,
These persons, the claimants in this case, are not entitled to be cls
fied as members of the Choctaw and Chickasaw tribes under thei

i laws, customs, and usages, and they have never been so classed or

| recognized and therefore their names do not appear upon the tri

i rolls which, under the law, had to be followed by the representatiy:

‘ of the Government in the making up of the final and perfect rolls.

citizenship for the distribution of tribal property. ‘

! The class of persons who will benefit by this legislation, even con:
ceding their facts, are children of negro women. If they are_,'\th;:

physical progeny of Indian men, which is not conceded, they are the

illegitimate progeny, and therefore not entitled to recognition as mem-

bers of the tribes, neither according to the law of the land nor

ing to the laws, customs, and usages of the tribes.

Being the illegitimate children of negro women, they follow thy
status of their mothers, whatever that is or may be. In this case the
status of the mothers is that of either a Choctaw or Chickasaw freed-
man or a noncitizen and the children have always taken that

and have always enjoyed the status of their mothers
Chickasaw freedmen, if such they were,
of 40 acres of land as such.

The subject of the relation of the Choctaw and Chickasaw freed
men to Choctaw and Chickasaw Indians, and the customs and usages
of the tribes, has received the consideration of Mr. F. E. Leupp, Com-
missioner of Indian Affairs, in his report to the Secretary of the In-
terior, dated January 3, 1907, and a part of this report bearing upo

B

accord-

status,
as Choctaw or
and received their allotment’.‘

in

this particular subject is as follows:

As I have already said, whatever rights the freedmen have ‘

or Chickasaw, the treaty of 1866 and such sub-

Sequent action as was taken by Congress and the tribal authorities, and it has

always been the understanding of this office that a person who descended from

a freedwoman was recognized by the tribal authorities as a freedman, irrespec-

tive of the quantum of Indian blood he had. ' i ‘

In the days of slavery a child followed the status of the mother; that is, a

child born of a free mother was free, but one born of a slav

slave, and while it is probable that the tribal custom, as understood by this

office, grew out of slavery, it is the universal custom among white people of the

United States to recognize as a xiegro any person who is known to pe in part of

| negro blood, no matter how small the degree of such blood inay be.' Buf in
1 I ~order to be absolutely certain as to the prevailing custom in the Choctaw ‘and

Chickasaw nations, the office, on December 26, 1906, wired the Commissionqr
to the Iive Civilized Tribes as follows : '

“Is it a fact that the trib,

, either Choctaw

e mother was a

{ mother?
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irr ivi he freedman descent was on the side of the
friidmi)li: ill;loiiiic'u:): gr;dw‘?hi;elrlotld that children followed the status of the
father o
To Whicflmtsljz acting commissioner replied, under date of December 27, 1906,
b i your telegram 26th instant, tribal authorities of Choctaw and
“- Replymgfizions in preparing tribal rolls enrolled children of Indian women
i 1111 (fathers as Indians. Tribal rolls clearly indicate that children of
bSt freefd'uzjimen and Indian descent followed status of mother.”
o Ie‘ lly invite your attention to the fact that Congress, by section 21 of
: eSpeC;ﬂJu&ne 28, 1898, in directing the enrollment of Choctaw freedmen, used
o f)d “And ’all their descendants born to them since the date of the
i W(’)’l ai;d Awith reference to the enrollment of Chickasaw freedmen said,
3:‘lz'iefll(tiy;heir descendants born to them since the date of said treaty.” il
While the words used authorizing the enrollmeu't of Choctaw freedmen differ
ichtly from those directing the enrollment of Cthki.iSaW freedmen, the mean-
§llg' yh same, and it seems to have been the intention of Congress to declare
s fod 'e ;rson’ who descended from a Choctaw or Chickasaw freedman should
:)léa:nigile?i as a freedman and allowed to share in the distribution of the lands
Othhlf ?Eé?;tsngss:shl.lundred and ninety-six persons have been enrolled :a%s
Cho‘(eztaw or Chickasaw freedmen, some applications are stiil pe}lding, a?d (;g
any of them have been unjustly enrolled as freedmen, the ]a\‘.v as it no;v ) al::h i
clothes the department with power sufficient t(') transfer their namef1 rom o
freedmen to the' blood roll and to enroll as Indians by blood those whose ax}pdé
cations have not been passed on, if application for el'n‘ollment by b.lood Wf]f‘ fn]a i
within the required time; so I do not believe th‘at it would be wise at this ilh
date, or just to the Choctaw and Chickasaw nations, for‘ Congress -to reopen g
whole matter of the enrollment of Choctaw and Chl_ckasaw freedmen, 'an
declare that the department arbitrarily enroll as an Indian by blood any person
i i nd freedman blood. }
Wl’ll?h«las glﬁolc:gijuaidd(}hickasaw nations have been far more generous toifhetr
former slaves and their descendants than the White. people have. to their f?X-
slaves. They have allowed them an interest in their lands. which the white
slave owners did not do, and have permitted them to use the lands of the}
nations for more than forty years without paying one cer.xt of rent therefor, and
it seems to me that when the custom of the tribes is COTJSIdCI‘ed, anfi the decla.raI;
tion of Congress with reference to their enrollment given the weight t(‘) Whlc.
it is entitled, and the fact recalled thsat the Choctaw free(?man had no rights in
the lands of the nations until May 21, 1883, and the Chickasaw freedmen .not
until July 1, 1902, any fair mind can only conclude that no change sh.oulq be
made in.existing law relating to the enrollment of Choctaw anq Chlckasa.w
freedmen, and that the recognized custom of the Choctaws and Chlcka&}&WS, in
force for years, should be followed in making the Choctaw and Chickasaw
frie(]i;:j: tli?;]ionor to recommend, therefore, that you advise the chairman of
the Senate Committee on Indian Affairs that in the opinion of the depal:tment
substantial justice will be done the Choctaw and Chickasaw freedmen in tl'u,:
matter of their enrollment under the law as it now stands, and that the bili
should not pass.
e F. E. Leurp, Commissioner.
The SECRETARY OF THE INTERIOR.

36568—10——2
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A proper and natural inquiry is, What are the rolls of the ¢
made under their own laws, customs, and usages, to which the
and treaties refer and to which the jurisdiction of the comp

and the Secretary of the Interior is limited ?
The tribes h

the possession of the Commissioner to the Five Civilized Tribes
the Secretary of the Interior, having been turned over to them by ¢
tribal authorities for use by the government officers under the enroll. |
ment work. These rolls are the “net proceeds ” roll of 1885,-;?”
“leased district ” payment rolls of 1893, and the census rolls of 189
These rolls include all former rolls and census lists and upon t
appear the names of all persons to whom the tribes have
accorded recognition except those admitted to citizenship since
preparation. ‘ ‘

- The contention has been made by counsel for the claimants tha
the Choctaw and Chickasaw nations there is no such thing as leg
macy and illegitimacy of issue or the observance of marriage and
marriage relation. It is difficult to understand why such a statem
so flagrantly untrue, should have been made when the facts wer ,
easily obtainable. The Choctaws and Chickasaws have observed {]
marriage relation, and their laws have as fully covered all the
jects of marriage, divorce, alimony, polygamy, adultery, and leg
macy and illegitimacy of issue and those laws have been as ¢l
observed as similar laws in any other community in this country,

These laws were fully set forth in the hearings before the commi
tees on Indian Affairs upon this subject and appear in Senate Doct
ment No. 257, second session Fifty-ninth Congress, and in a hea
ing before the House committee on H. R. 15649, Sixtieth Congr
first session. Copies.of these laws are hereto attached marked “A
pendix B.”

It is only necessary to examine these laws of the tribes to compl
the negative of the contention of counsel for the claimants that
Choctaw and Chickasaw nations ever recognized or attempted to
ognize, or enrolled or intended to enroll as members of their tri
any persons who are not their legitimate issue according to the or

nary rules of law obtaining elsewhere, and according to their o
laws, customs, and usages, !

Reference has been made to the relations existing between the
taws and Chickasaws and their freedmen, resulting,
in the birth of illegitimate children to negro or freedmen worn
begotten by Indian men. This may or may not have been true
some extent in the Choctaw and Chickasaw nations. Tt perhaps
true in some instances. It is certainly true in a measure in all t
other communities where negroes extensively reside. There have

in some instan
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| been marriages between the Choctaws and the Chickasa_lws and their
‘ fﬁ:edmen women any more than there have been marriages between

i roes in other communities.

W}g:i)sa::gh?:ﬁ location and the example of their vsfhite peighl'oors
made glaveholders of the Chickasaws, but none .of their Whlte. neigh-
bors have had more pride of race than they., and 1t~‘h'as bgen their boas}:f
that Chickasaw blood is pure blood. This cond‘htlon. is also true o

the Choctaws, and as bearing specially upon this p?lnt let.me refer
you again to the Chickasaw law of March 16, 1858, in {'elat}on to co-
habiting with negroes, and the Cl}octaw law RI‘Ohlbltlng 1ntermar£
riages with negroes (the date of this last law being obscure), both o

which are attached hereto. . ' . :

Not only have the Choctaws and Chickasaws not 1ntermarr}ed w1.th
their former slaves, but to have done so would have resulte.(l in social
ostracism for the participants and in most cases actual pumshmfent.

These laws are evidences of universal sgntlment a?,nd custom in .the
Choctaw and Chickasaw nations against 1ntermar.r1ages. or cohabita-
tion with negroes; and the best and most_ conclusn.r'e evidence of.the
observance of this sentiment and custf)m is found in what the trl!oes
actually did in the recognition of their citizens and the preparation
of the tribal rolls. The persons belonging to this class were 1.10t given
tribal recognition nor were their names placed upon the tribal rolls
as members. i .

The Chickasaws and Choctaws were given the right .of self-govern-
ment, and, except in certain specific instances, that.r.lght has never
been taken away. The determination of its own citizenship is the
greatest, most usual, and most necessary function of government.

The treaty provisions upon this subject are as follows:

Section 4 of the Choctaw treaty of 1830:

The Government and people of the United States are hereby obliged to se-
cure to the said Choctaw Nation of red people the jurisdiction and government
of all persons‘and property that may be within their limits west, so that no
Territory or State shall ever have a right to pass laws for the government ott
the Choctaw Nation of red people and their descendants; and that no part of
the land granted them shall ever be embraced in any Territory or State ;.but the
United States shall forever secure said Choctaw Nation from, and agamsi':, all
laws except such as from time to time may be enacted in their own nat19na1
counc.ils, not inconsistent with the Constitution, treaties, and laws of the United
States; and except such as may, and which have-been enacted by Cor}gress, to
the extent that Congress, under the Constitution are required to exercise a' leg-
islation over Indian affairs. But the Choctaws, should this treaty be ;‘é}tlf.ied,
express a wish that Congress may grant to the Choctaws the r?ght of. pumshu?g,
by their own laws, any white man who may come into their nation and in-
fringe any of their national regulations. (4 Stat. L., 333.)

Article 7, treaty of 1855:

So far as may be compatible with the Constitution of the United Stat'es and
the laws made in pursuance thereof, regulating trade and intercourse with the
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Indian tribes, the Choctaws and the Chickasaws shall be secured in thew
restricted right of self-government and full Jurisdiction over persons and p
erty within their respective limits; excepting, however, all persons, with

property, who are not by birth, adoption, or otherwise citizens or membeiz
either the Choctaw or Chickasaw tribe and all bersons not being citize;
members of either tribe found within their limits shall be considered in
and be removed from and kept out of the same by the United States ag
assisted, if necessary, by the military, with the following exceptions, viz: Su
individuals as are now or may be in the employment of the Government,

their families; those peacefully traveling, or temporarily sojourning in
country, or trading therein, under license from the broper authority o
United States, and such as may be permitted by the Choctaws or Chickass
with the assent of the United States agent, to reside within their limits wi

becoming citizens or members of either of said tribes. (Laws of the Chocta
Nation, 1894, p. 41.) i

Article 7, treaty of 1866:

The Choctaws and Chickasaws agree to such legislation as Congress and
President of the United States may deem necessary for the better adminis
tion of justice and the protection of the rights of person
the Indian Territory : Provided, however, Such legislation shall not in any
interfere with or annul their present tribal organizatio{l or their respective I
latures or Judiciaries, or the rights, laws, privileges, or customs of the Cho
or Chickasaw nations, respectively. (Laws of the Choctaw Nation, 1894, p.

These treaty provisions and the general right of the tribe to re
late their own internal and social affairs have been frequently pa;
upon by the Supreme Court of the United States.

The leading case is that of the Cherokee Nation ». Georgia (5 Pet,
1), in which Chief Justice M ‘

They (the Cherokees) have been uniformly treated as
ment of our country. The numerous treaties made wi
States recognized them as a people capable of maint
beace and war, of being responsible in their political
tion of their engagements or for any aggression committed on the citizen:
the United States by any individual of their community. Taws have b
enacted in the spirit of these treaties. The acts of our Government pla.
recognize the Cherokee Nation as a State, and the courts are bound by these

In Worcester ». Georgia (6 Pet., 515) the court says:

The Indian nations have always been considered as distinet political
munities, retaining their original natural rights. The very term “ natio
S0 generally applied to them, means *g people distinet from others.” i
Constitution, by declaring treaties already made, as well as those to be max
to be the supreme law of the land, has adopted and sanctioned the pres
treaties with Indian nations, and consequently admits.their rank among t 1
powers who are capable of making treaties.

|

a State from the sei
th them by the Un
aining the relations

character for any viols

The next expression of the Supreme Court of the United St
upon this subject is found in the case of Kagama ». United St:

(118 U. 8., 375) ;

o
They (the Indian nations) are and have always been regarded as ha
semiindependent position when they preserve their tribal relations,
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t as nations, not as possessed of the full attributes of. sovereignty,
St};tesé I:;O separate people, with the power of regulating their internal and
a
:(l)lcial relations: % Fiiw :
In the case of Talton ». Mayes (163 U B 37 6) all of 'these (:a:hy
cases are cited with full approval, and, in addition to setting out the
above extracts verbatim, the court says:
By the treaties and statutes of the United States the right of the Cheroke:
.y to exist as an autonomous body, subject always to thfe paramoun
Natxon' f the United States; has been recognized. From this fact there
g 101ent1y been considered to exist in that nation the power to make laws
08 C'Onseqffenses and providing trial and punishment of those who Yiolated
S}Tg;uifhgn the offenses are committed by one member of the tribe against one
i ithi rritory of the nation.
= l'i‘shfl:n gﬁlﬁirfhzgt]sl;?s t(l)lst ta?rticleS:’) of the Cherokee treaty of 1835 and .article
13 (of the treaty of 1868, in which the Cherokee N;a..ti(?n was given the.rxgkii.: of
1f-government; and these provisions are sum}ar and almo.st identica
10?11 tslfe provisions contained in the Choctaw and Chickasaw treaties of 1830,
;V81;5 and 1866, under which the Choctaw and Chickasaw nations were guaran-
teed’the same right of local self-government.)

This right of self-government,. in thfe determinafcion of t}l:fnr own
citizens, in the making of their citizenship rolls and in ev;ry;1 .1rl;g pex;
taining to citizenship and enrollme?nt,‘the Choc‘?aws. an1 Chic asar\z:s
have freely exercised, from the ]oegmmng of their triba govern(xlne.t--
to 1896, the time when the United States Government assumed citi

ip jurisdiction.

Zel’if}}:;i Jclll:l‘ifr(ilants, rely and must rely upon a strained 'and forced con-
struction of the treaties, and particularly upon a stra.med and force(;
construction of the word ‘ descendants ™ qontal.ned in the trea'mty o
1830. A reasonable and natural construction gives .them nothmg 11;,0
stand upon. A reasonable and natural construc'tlo.n is that which t e
Indians intended the treaty should have. This is the construction

i iven. .
W}Kcshbrél;'si;;euion the forced and strained constructior.ls o.f C'ertalﬁ
treaty provisions, relied upon to support the present cla'lm, 1? is we
to remember the rule for the construction 01.? Indl.an treat.les laid dow,n
by the Supreme Court of the United States in Chief Justice Marshall’s

i adhered to always:

tm’i‘?leall];ding case is thaty of Worcester ». Georgia (6 Peters, 515).
Chief Justice Marshall, speaking for the court, says:

i ies with the Indians should never be constl‘qed to
th:el‘il;eplri?ﬁgiac? ulsﬁ(ivt)li'dt;eti)l; manVe use of which are susee:ptible of a more ex-
tended meaning than their plain import, as connected with the* teilor* othhe
treaty, they should be considered as used only in the latter sense. ow

the words of the treaty were understood by this unlettef'ed people, rather than
their critical meaning, should form the rule of construction.
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o

In the case of the Kansas Indians (5 Wall., 637) this lang
adopted verbatim and applied to the case before the court, upo
question of the right of the State of Kansas to tax Indian lands,

In the case of the Choctaw Nation ». The United States (119 b
1) the language above quoted is also adopted, and the court adds:

%

The recognized relation between the parties to this controversy, theref: s
that between a superior and an inferior, whereby the latter is placed ung
care and control of the former, and whi !
the part of the United States of such poli
dictate, recognizes, on the other hand,
bromises as justice and reason demand in all cases where Dower is exerted
the strong over those to whom they owe care and protection. The parti eS|
not on an equal footing, and that inequality is to be made good by the su e'
Justice which looks only to the substance of the right without regard .,‘5?_,‘
technical rules formed under a system of municipal jurisprudence, formulat
the rights and obligations of brivate persons, equally subject to the same J

Finally, in the case of Jones . Meehan (175 U. 8., 1), the ¢

cites, with full approval, all these former cases, and lays down
rule as follows:

O’

such an interpretation of their a,

In construing any treaty between the United States aud an Indian
must always be borne in mind that the negotiations for the tre
on the part of the United States, an enlightened and powerful nation, by rep
sentatives skilled in diplomacy, masters of a written language, understan
the modes and forms of creating the various technical estates known to |
law, and assisted by an interpreter employed by themselves; that the trea
drawn up by them and in their own language; that the Indians, on the (
hand, are a weak and dependent people, who have no written language anc
wholly unfamiliar with all the forms of legal expression, and whose only
edge of the terms in which the treaty is formed is that imparted to them
interpreter employed by the United States, and that the treaty must
construed, not according to the technical meaning of the words to
lawyers, but in the sense in which they would naturally be understood bg;
Indians.

Can it be said, then, that the Indians intended any language
tained in any treaty to mean that persons, such as these claimants
should have rights of citizenship and rights of property, when
have acted in precisely the opposite direction by not according
tribal recognition and not placing their names on the tribal rolls ;
can it be contended, with any degree of reason or force, that he
dians intended the controlling words in the treaties to include a
of persons such as these, who are and have been specifically ex
from tribal membership and tribal enrollment under their own
customs, and usages?

Soon after the slaves were freed the treaty of 1866 was entere
between the Choctaws and Chickasaws and the United States :
provision was incorporated therein for either the adoption ¢

“tormer slaves by the tribes into limited citizenship or their

(r]
aty are con

€]

)
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the boundaries of the nations. Neither of these tril?es adopted
i freedmen within the time limited by the treaty nor did the Gov-
thflglerff of the United States remove them from the Indian country,
+ | memorialized 1o do so.
alt¥0111§ ht}?: tgllloct-aws afterwards adopted their freedmen and ir} 1873
the Igllickasa\v legislature passed a law providi.ng for thg adoption 01;
the Chickasaw freedmen, but with the proviso -thatv it shoul.d not
become effective until approved by Cong.ress. This 'approval dlt(i1 no
take place until 1894, and in the meantime the Chickasaws had re-
f adoption. .

pe?[‘lligsihsfei‘cvjc ;cts 0? adoption were brought about by the failure
of the Unitéd States to fulfill the provisions of the treaty of‘ 1866
and remove the negroes from the Indian country, for under the 1nt.e1:-
course laws of the United States these former slaves were nonciti-
zens and not subject to the tribal courts and officers, and lt.wai1 an
intolerable situation to have such a 'large body of negroes l11n t! felr
midst without some means of governing them or punishing them for
i i he law.
mflr‘.z(cetlgﬁisclifist;lis, as heretofore shown, have steadfasﬁly refused to
recognize their former slaves or their descendants as citizens (?gcz.}lzt
for the limited adoption, which never becarpe effective, nor 31 the
Congress or the tribes ever contemplate their enr(?]ln}ent,. un ef;' the
several acts and treaties looking to the final dlstrlbutlonlo i E
tribal property, as anything but freedmen. It has recen;c] yt .Zes
held by the Court of Claims and the Supreme Court that t «il ribe
are entitled to compensation even for the land allotted t.o ht ein as
freedmen. To foist them upon us now as full members., wit oul-doEr
consent and contrary to the continued .p.ohcy of the tribe, vaou fi
to degrade our citizenship by the addition of. the names o1 severat
hundred persons of African descent, not Chickasaws by aw,f no
Chickasaws by right, not Chickasaws by all the finer feelings of our
na'tll‘llfss;vork of enrollment in the Five Civilized Tribes is now 1cor:ll-
pleted. Legislation looking to the allotment in severalty of the. an ;
of these Indian tribes has been passed at neax:ly every sess1orli.0
Congress since the year 1893. You are now conmdepng bills loo! ing
to the final disposition and winding up of our aﬁ?glrs. The p?lsSItI}llg
of a bill such as the one under consideration will nulhfy.a the
work of enrollment heretofore done in the Choctavx_r and Chlcl;asa,v;
nations and will provide for a different rul('i of law in the enrol r]r;‘(.en
work in these two tribes from that used in any other of the Five

ribes. o
T'il‘o}?is legislation will delay the final Windin.g up of our a?ans
indefinitely. To now deprive us of the protection of our own laws,
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customs, and usages, as evidenced by our consistent acts in the
would be to place us in the way of an avalanche of fraud, p
and wrongdoing which would overwhelm and swallow up our
tributed tribal property and leave us bound and helpless bef:
hand of the despoilers. This undistributed property, worth
millions of dollars, is not a gratuity. Tt is ours by right, boughi
paid for, and has been changed by our toil from a wildernes
rich and productive State, /

Aside from the legal points presented, which I believe fully
out our views in this controversy, there is a moral and a sentj
side, which should not be overlooked. {

The first written history of the Chickasaws starts with that
November of the year 1540 when they met in amity and friends]
Hernando De Soto and his followers on the banks of the Miss;
He found them a noble, generous people, with their own laws,
administered, and living in peace and plenty. With the g
kindness the ruler of the Chickasaws extended to the white
the hospitality of the country and the people, little dreaming
of woe would be meted out to his people and their descenda:
after years as a consequence of that meeting. These friendly
continued until De Soto, with the insolence which has always ch
terized the dealings of the Spaniard with the Indian, demand
the Chickasaws that 200 of their warriors accompany him as
bearers and servants of the camp. To such an outrageous d
in return for kindness and forbearance the Chickasaws wo
submit, and their pride of race there exhibited has survived al
vicissitudes which have beset their path since that memorable
The traditions and blood of the Chickasaws has been kept pu

unsullied. ;

We are now citizens of the United States and of the State of (
homa. There is no feeling of prejudice against my people. ”
are received upon an equal footing with all other citizens

State. Some Chickasaws took a prominent part in the forma

of the constitution of Oklalioma, and some of them now sit i

legislature of our State, honored members of that body. Ou

is also represented in the national legislative halls of Congress.

this continue if our citizenship is debased by the addition of m:

our former slaves and their descendants? Will not discrim"

and prejudice take the place of equality and fraternity? Eve
familiar with conditions in our former slaveholding commun
in any other part of our country where any considerable nu

negroes are found, knows what the answer to these questions w
Again, the African race is prolific. The Indian race, und

conditions, is not. The number of the Chickasaw tribe
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i by their changed condi-
i t first by destructive wars, now by ;
d.emma;eldil%ea and it will be but a few generatlons‘u.ntll the f.ull-blood
el will, be no more. But as the Indian citizen v.amshes,. tlhe
Indlan“ Chickasaw,” if such he is made by (.Jo‘ngltess,' w1l‘1 .multlp Y,
negr(t>1 e time will not be far distant, if this iniquity is \'151tgd upog
af lIen the name of Chickasaw will carry with it opprobrium an
us, W
instead of honor.
reprO%Che(l)ple have no prejudice against the negro as suc.h, and hav(t;
Omsptreated him, freedman as well as slave, with kindness an
alw]:y rance ; but we do object to his classiﬁcatio'n as a member of our
fo'li): aand tfle white race, under similar conditions, would have the
ribe,
Y
Salge fece(}lllrilxion property now amounts to Iands' and money vs'*orth ap;
o}llirr.nately $25,000,000. Such unjust legislation Wllllf deptrlvc;:zl{ls l0
. thi itage; but this is not all, for it will also
ater part of this heritage; bu : ’ o
:‘l(;f) ﬁgeof soxlilething far dearer, namely, the pride of race, which our
have so long cherished. ] . .
peg‘lill:se negroes are not clamoring for this recognition ~of their OW.Ilt
ord, nor would this class of claims ever have been heard of had bl
:1:: bee;n for the activities of claim agents and attorneys, lured on by
ich prize to be gained by success. _
th;fr l:hefl the greedy hand of the despoilers can not be kept from us,
far l;etter to give them our lands and money, but keep our 1'oll‘s Il)lureé
so that in the future, as in the past, a Chlckasaw‘" can hold hlS. .eal
aloft among any people of the earth and say “I am an origina
i hickasaw.”
ot Dovucras H. JorxNsToN, '
Governor of the Chickasaw N ation.




APPENDIX A.

ANNUAL MESSAGE OF Hox. DoucLAs H. JOHNSTON, GOVERNOR OF THE CHICKASAW
NATION. A

EXECUTIVE DEPARTMENT, CHICKASAW NATION,
- Tishomingo, Ind. T., September }, 1900.
To the nonorable members of the Senate and House of Representatives of the

Chickasaw Nation, in legislature assembled:

In obedience to law and custom, I, as chief executive of the Chickasaw
Nation, communicate to you upon. this occasion of your assembling in regular
session my annual message. .

In discharging this duty I not only obey the law, but have pleasure in laying
pefore you specific information of the exigencies which have arisen during the
past year requiring the exercise of my best judgment and discretion as your
chief executive, and of now considering with you, as legislators selected by the
suffrages of our people, the many grave questions that confront us.

I indulge the hope that by the exercise of wisdom, conservatism, and patri-
otic devotion to the welfare of our people we shall not only arrive at a just
and equitable solution of the questions that may arise in the regular course of
legislation, but that we may by grateful acknowledgment of the consideration
and protection heretofore accorded us by our guardian, the Government of the
United States, and a firm reliance upon the solemn -and plainly written obli-
gations of our treaty, so recently made as to be still fresh in the minds of
those whose duty it is to obey its provisions, impel a continuation of that con-
sideration and protection always due from the strong and powerful to helpless
dependents, and which we, as the wards of that Government, may rightly claim
and expect. I fondly hope that the next two years may witness the successful
culmination of the plans and policies now under way for the relief of our
people from threatened wrongs, so that when our lands shall have been allotted
and our moneys and other property distributed our people may be convinced
of the justness of the guardianship of the United States Government and be
thereby enabled, when tribal dissolution shall come, to assume the dignity and
responsibilities of American citizenship with sentiments of voluntary loyalty
and allegiance.

CITIZENSHIP,

The one question, in my judgment, in which the Chickasaws (and also the
Choctaw, as our landed interests are joint) are most vitally interested is that
of citizenship. * * *

As is generally known, approximately 4,000 persons claim Choctaw and
Chickasaw citizenship under what purport to be judgments of the United States
court in Indian Territory, and are clamoring for allotments of our land and dis-
tribution of our tribal property, aggregating in value perhaps $20,000,000.

The Choctaw and Chickasaw contend that they are not Indians, and are
neither legally nor morally entitled to share in the division of our tribal prop-
erty; and to this end it behooves the Chickasaw, and you as their representa-

27
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tives, to lose no opportunity of informing the Government of the Uniteq |,
just who these people are, and how they claim, and of the great wrongs
threaten us thereby, so that it may, in the light of this information, he aps
to look with favor upon measures that shall be suggested for our relief,

I suggest this procedure advisedly. The great Government of the
States can not afford to broceed otherwise than justly and rightfully i
matters, and particularly where the relation of guardian ang ward existdgg
it becomes convinced that these persons are not entitled to allotment gn
tribution of tribal property, and that a great wrong threatens our peo
means of relief will pe provided.

Iirm in this belief that justice and right will prevail, and that thig i
ened wrong will not pe allowed to blot the p

in order to secure this relief it only remains
dnty of administering our affairs of the true moral and legal aspect
citizenship claims of these people, it becomes our duty to proceed with thel
before us with a frankness of expression and earnestness of purpose com
surate with the justness of our cause and the v i ,
The world, in my opinion, does not furnish
ployed and the impositions practiced by
procuring what purport to be judgment:
claims. The grossest and most flagrant
were practiced, and in many
Jjudgments were rendered was unblushingly bought
* known by all and conceded by
cated. ;
I make these statements after having fully considered the meaning and we|
of such language, realizing, as T do, that in order to convince those to wh
look for relief we must depict the wrongs that threaten us in terms tha
not be misunderstood, discarding the natural emotion of resentment, and
in that spirit of dignified conservatism that can but touch the hearts o
and win relief from those in power. i
The moral aspect of these citizenship proceedings is now well kno
can be attested by all respectable elements in the Indian Territory. 1
may safely state that not only an overwhelming majority of white peopl
reside within the limits of our nation, but the officers of the United States
ernment, both judicial and departmental, from the lowest to the higheﬁ_j
scarcely a single exception, are convinced that these proceedings stand
monumental wrong and would join in our petition for relief. During
year our attorneys have unearthed and brought to light many of the
shocking instances of fraud and perjury, upon which alleged judgmenté
been rendered admitting hundreds of persons to Choctaw and Chickasaw
zenship. These persons are now clamoring, unabashed and without sha:
remorse of conscience and with greater show of insistence than our peopl
allotments of Choctaw-Chickasaw lands.
The records of the court itself stand as a towering monument to the
ter of these practices and call for our relief in terms stronger than
possibly employ. The judge of the United States court for the southern
of the Indian Territory, upon having his attention called to certain jud
beremptorily struck out nearly 200 names from an aggregate of someth O3
600. This action was secured in cases where the fraud was so palpable a
preclude any defense from those implicated, it appearing to the court, 1
tention being called to its own records, that the names of these pe: '
whom no application had ever been made, and over whom the cou
jurisdiction, had been fraudulently interpolated. This condition is

to convince those charged wif

frauds and the most wicked pe:
cases the testimony upon which such p
and paid for, as is.
all except those directly interested and"

ages of American history, and ty
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ission and the Secretary of the Interior in their
sty by jfth:fz))ra‘i‘:)e(f’o.cO'il"ulzlllelzrein, on page 162 (Report of Dawes Commission)
gpauel rept;l (Report of the Secretary of the Interior) is set forth the methods
s 13) attorneys, how such practices were brought to the attention of the
employedd fts action in connection therewith. Bl
court., e purpose to criticise the court or the judges thereof, and it will not
i pt I‘nyte—rested or attorneys implicated with them, to attempt to break the
. thosi 1;3 statem:ents by alleging that our contention as to the moral aspec-t
e o eedings is an attack upon the federal judiciary of the Indian Terri-
i (hese przc roceedings are as great a fraud upon the court as upon the Choc-
o SucChIi)ckasaws, and it is my firm belief that the court would gladly cor-
g andh frauds and wrongs that have been done if within its power. They
e ore, as much a fraud upon the Government of the United States
A fl]rﬂll?-mcoul,'t and our people; and since it has the power to correct, and
» up(.)n.t eithin our power to lay our appeal and the facts in support thereof
> lt‘ ls‘ wsuch a manner as that no one with honest instincts and impulsias of
?effzisit;;ln question its merit or justness, we may confidently hope that right-
4 ¢ ief is near at hand.

3 an adedqil’zi)ts fzh\?:sgynmore cruel and unbearable to the Choctaws and
Chcil‘(l:lk]Zs;j\(;)vns when it is considered that it is a_ di‘rec‘t I?Jiscarriage of the purposes
the Government in assuming citizenship Jul‘lSd‘ICtlon. '
Of' he Government assumed citizenship jurisdiction upon the recommendation

I‘he Dawes Commission. The Dawes Commission made only one re?commen-
o t : in one report, and it was upon this that Congress acted. This recom-
datlon’t'm appears ui)on pages 73, 74, and 75 of the report of the Dawes Com-
m?n(.la 1Oflcl)r L2i895 It appears under the heading ‘‘ Cherokee citizenship.” '1?0
é}m;zifl;lee citizens.hip the commission referred, and to Cherokee citi.ze?nshlp'thelr
recommendations applied primarily. The condition of Cherokee c1t1zen.sh1p, as
i lly known, was at that time chaotic. Their rolls were ITlampulated
;S t(fa.esnetlc;a defeat‘the enforcement of the criminal laws of the Un'lted St.ates.
I;nder the “ Cherokee Strip” treaty of 1893 the Government obligated Ilis;g
to remove ‘intruders” or citizenship claimants. For personal fmd poli 1b
reasons the names of many persons who had always been recognized werethi
the Cherokee authorities stricken from the reguls.lr roll and placc?d .1tlpor; b
“intruder ” roll, and thus marked for transportation bey‘??d the lln’i,ll S O 1
Cherokee Nation. The time fixed for the removal of .mtruders ;Jani\v :
1896) was fast approaching. Consternation was abroad in the Cher(? (?e o
tion. Unless some means of relief were provided not only a Yvholesale injusti 5
would be done, but violence would result. This cons'terna‘tlon exte.nded (?111
naturally so) to the Dawes Commission. They advised mt(.erventlon by the
Government of the United States. Thus their recommendation of 1895 was

made, and the act of June 10, 1896, resulted. ;

I quote this recommendation of the Dawes Commission :

“ CHEROKEE CITIZENSHIP,

“% % % A {ribunal was established many years ago for determining the

right of admission to this roll, and it was made up at thajc timt.a by Judicu}]
' decision in each case. Since that time and since the admimstratl'on of public
affairs has fallen into present hands this roll has become a political f.ootb.all,
and names have been stricken from it and added to it and restored to it with-
out notice or rehearing or power of review, to answer political or personal
ends and with entire disregard of rights affected thereby. M.any who hsf.ve
long enjoyed all the acknowledged rights of citizenship have without warning
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dence with attorneys or claim agents, that applications fO-I: 211(111::)1;
nd Indian lands were being filed with the Daw?s Com-mms,'n s
sands; and that if they would close out their hold-mgs i

: ancestors had always lived, and rush into the In-
d for sharing in the rich lands of the Choc-_

found themselves thus decitizenized and deprived both of political and
erty rights pertaining to such citizenship. This practice of striking :
from the rolls has been used in criminal cases to oust courts of juris
depending on that fact, and the same names have been afterwards
to the roll when the fact would oust another court of Jjurisdiction of the o
offense. Glaring instances of the entire miscarriage of prosecutions f:
cause have come to the knowledge of the commission, and cases of the

hardship, affecting private rights, are of frequent occurrence.” 2

py correspor
citizenship 2 -
tens of thou 1
ghtztes where they and their
dian country. the chances were g0o
i )

hickasaws. { : A ;
we andesfm condition is not only paradoxical, but is conclusive that the pur
The pr

rer i jed and that the result is exactly opposite to
oo B ?2;31%;1e$en:‘2icoﬁglendation of the Dawes Commission and the
ol cor}temfp ﬁowed As above shown, the law was passed primarily for the
ol Whlc}‘l"otruders. » in the Cherokee Nation. That class of persons stand
. jan: and, in the Choctaw and Chickasaw nations, thousands (.)f
e » qt n'(;,rs.from’ the surrounding States, who were neither included in
o advenluied by the recommendations of the Dawes Commission and the
. as have what purport to be judgments of the United State§ court
et (')f 'Congtll‘:;srd to Choctaw or Chickasaw citizenship, and are clamoring for
admlttmtg of Choctaw-Chickasaw lands. { : . ‘
au'otmen $ that actuated the Dawes Commission to advise this leglsla.tmn,
e s in acting upon such advice, was no doubt laudable and just;
o COngr'etsself if confined to the scope of its original purpose, would have
e l.aw (l) ar,tieular harm to the Choctaws and Chickasaws.
resul‘ted 24 poon as passed and published, was seized upon by unscrupulous
e agents and sent out to the world. It was raised and held
LHordes of white adventurers, who had never l.ived. in the
i Territory or claimed Indian citizenship, responded by rushlqg in :'fr(.)m
g f ti’l surrounding States. They were spurred on by their cupidity
iy : % ithout regard to means, shares of the

i ired by the hope of acquiring, wi ; of t
Tnddlgfllzi moneys of the Choctaws and Chickasaws. The Dawes Commission
an

as overwhelmed with these applications, and thus the laudable purposfes of
v;1 law were prostituted to selfish and heartless ends, and the lands o c?ur
:)ezple, conveyed to them as a heritagekggl tl{eo(;;ig‘icz::iather when the nation

roung, were thus wic y je 4 : /

qnl‘?loclfl g:gr;rie Ig;:re:, chairman of the Dawes Commission since 1tls) erfa;t];z;;
in a recent article in the Independent, conﬁrms‘ all we would sa}]'J .a t()l;timony
people; and considering the character and standing of the author, his »ef
: ateful at this time in support of the plans under way for our
of the commission under the act of June 10,

G -~ * - ™

“The intruders’ roll is being manipulated in the same way. Th
truders’ roll is the list of persons whose claim to citizenship is denied
nation, and who by the agreement in the purchase of the Cherokee Str
United States are to remove from the Territory by the 1st of January
This roll is now being prepared for that purpose by the Cherokee authori
a manner most surprising and shocking to every sense of justice and
regard of the plainest principles of law. The chief assumes to have a
to ‘designate’ the names to be put upon the intrduers’ roll, and names
his order, without hearing or notice, transferred from the citizens’ roll ;
of the intruders’, so that on January 1, 1896, the United States will be
upon to remove from the Territory, by force if need be, thousands of res
substantially selected for that purpose by the chief of the nation. It
made clear to the commission that the grossest injustice and fraud chara
this roll. Persons whose names have been upon the citizens’ roll by the
decree of the tribunal established by law for that purpose for many year
of them for twenty or more, persons who have enjoyed all the rights
zens, unquestioned by anyone until distribution per capita of the strl[i ]
have been by the mere ‘designation’ of the chief stricken from the i
roll and put upon that of the intruders’, with notice to quit before Jan
next. Children of such parents, born in the nation, now of age, with
and homes of their own, are receiving this notice to leave forever
have earned and the homes they have built for themselves, and this
will of the chief alone. If the United States Government removes Su
sons, it will become a participant in this fraud and injustice, for whic
ance alone can form any excuse. The commission feel it a duty to
tion to these facts, and invoke the direct intervention of the Governmen :
prevent the consummation of this great wrong.” 4 ;;Q j il ?specmlly g? g conle

o X 2 ; iy relief. In reviewing the work

The condition here depicted existed nowhere except in the Cherokee N

enator Dawes says: i
There was no necessity for such intervention in the other tribes. Th ]826,; S*n % The impression got abroad that blood, however attehuated, with-
mendation applied and was intended to apply primarily to the Cherokee

out regard to other requirements of the laws and usages of tl.le tribes, entitled
There was no reference whatever to the condition of citizenship in the one to admission to citizenship. Accordingly, crowds of applicants came from
PRI TR DR BReDt O a8 At of the LIEEA leginlt all the adjacent States, and even from Northwestern States, for the first tlmf?,
PORERL to wilraw, cliiseuship theretofure cpnferred by Intermiaf into the Territory, claiming citizenship upon some claim of Indian blood in their
suggestion that the power of all the tribes to * decitizenize (i. e., to stri 5

i s2 13 * % %
g 7 veins, regardless of residence and citizenship elsewhere all their lives.
the regular citizenship rolls persons regularly admitted 884 recogiien In the vast majority of these cases the evidence failed to disclose blood enough
tribes) should be taken away. ’

i hing beyond imagination or pretense.”

In no event could the recommendation of the commission, or the act of tor:;:t%:wt;yé;mgmiss)ion was composed of five members, four of whom were
1396 which reemited, théefrom, heconstrued t Incluge any Lts! trained lawyers, and whose special duty it was to investigate these citizenship
those who had been regularly admitted and enrolled by the tribes ang ~ claims and the’ laws that governed. After careful consideration, extending
‘ decitizenized ” or removed from the tribal rolls. Certainly, upon no.w over several months, this special tribunal, erected by the Government for this
tion, could either the recommendation or the law be held to include ¢ /

X % O s ts
i : - Special work, rejected practically all of these applicants.
template the class of persons now known as “ court claimants.” ’.I‘ e I quote from page 92 of the report of the Dawes Commission for 1897:
were never admitted or enrolled t)y the tribe, and never made appl

€% % % There have been presented to them (the Dawes Commission)
thought of doing so until the news reached them through the news * % % gsome 7.500 separate claims, representing nearly, if not quite, 75,000

Jawyers and claim
aloft as a beacon.
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individuals, each claim requiring separate adjudication upon the evide
which it rested. The adjudication in each one has been accomplished
the time fixed in the law, and the docket is now closed. Nearly all of
cases were rejected on the evidence, and only a small perce
to the rolls.”

Practically all Choctaw and Chickasaw applicants thus
the United States court
Judgments of admission.

The judges of the court, who had Jjust been appointed from the Stat
overworked and unfamiliar in a degree with conditions in the Indian T
and the governing questions of law, which were new and applicable only
conditions, The dockets of the court were already overcrowded with p
business, and these citizenship appeals threw thereon several hundred n W

Instead of simply reviewing the judgments of the Dawes Commissi
appellate capacity, as was certainly contemplated by the law, upon d
applicants and citizenship attorneys, these cases were tried anew an
regard to or benefit of the action of the Dawes Commission.

After determining to ignore the judgments of the Dawes Commission
these cases de novo, they were not tried as cases are usually tried in:
questions of fact and law, but were placed upon the equity side of thp
and referred to masters in chancery. These masters in chancery took
mony and passed upon it. In many cases, involving the admission of K
of persons and property of the tribes valued at hundreds of thousands of
the masters to whom they were referred and upon whose favorable rep
alleged judgments of admission were rendered were themselves the hj
torneys for other applicants before the same court and in cases invo
tical questions of fact and law. This condition will appear from the
the court. Terms of harsh criticism are unnecessary.

The judges could only hurriedly read the reports of the masters, a
upon their findings that the judgments were rendered. The tender
care which it is the duty of the Government to extend over its helples
and which was evidenced by the judgment of the Dawes Commission,
representing the Government in this particular work, was not, and w
conditions could not be, presented in the court. The cases were decid
cold rules of law and legal procedure, without reference to whether the
were represented by counsel or protected by testimony.

In the very nature of things the judges could not give to these cas S,
laws of the tribes by which they were to be determined, any degr&d{
mature consideration which the vastness of the interests involved merif
conclusive evidence of this it is only necessary to refer to the confl 1
inconsistent decisions of the Jjudges of the central and southern distriets ,
dian Territory by whom these cases were tried and judgments rendered.
the rights of the Choctaw and Chickasaw citizenship and the laws of t
that govern are identical, the opinions of the judges upon several of thi
portant questions are exactly opposite. The conflicts of opinion affi ct
favorably or unfavorably, the status of several hundred persons, and de
paradoxical condition never before equaled, perhaps, in the history ¢
prudence in this or any other country. The presumable province of.
tribunals is to harmonize conflicting opinions, yet here are ‘two cou
only with appellate jurisdiction under the law, with identical laws,

and interests before them, that have render'gd final judgments as far
as the poles, and which involve property interests valued at millions
Our people, a helpless and trusting tribe of Indians, were forc

rejected apy

it
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» and practically all there procured what purport ¢
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jans, the United States Government, into its own court. Opposed to them |

guardlahi;:e adventurers, greedy and alert, who rushed in upon us with the
- urposes of doing that which now threatens, and guided and advised by
v aﬁd claim agents equally interested and moved by the same impulses.
aﬁomeysle were unskilled in such procedure, and not knowing just what to do
Qur peop to turn, and wondering just why their guardian, the Government of
E Whe'rtizd States, had forcibly thrust them into the midst of this maelstrom of
E Umd intrigue, and never realizing the meaning or magnitude of it all, and
P %m all the while that their guardian, to whom only they could look for
trustlng n, would stem the tide that threatened to overwhelm them and lead
pwtecg:;k’ to a place of safety, they could scarcely more than stand in helpless
. jon and join in the amazement the whole country expressed when the
i f pillage and plunder had been run and it was found that the public
cours?BOOf the Choctaws and Chickasaws was covered and claimed by an alien
S:gaaasserting rights of citizenship, and tribal property valued at approximately
twenty millions of dollars jeopardize.d. ) g /

The boast of the Government and its representatives is that whatever it does
shall not only be legal, but right. It is now generally concefled that these
alleged judgments are wrong. Will the Government, chargeq with the_duty of
protecting its helpless wards, respond to our app.eal for relief by saying that
they have become final, that they can not be dlst}lrbed, a.nd that t‘he%refore,
whether right or wrong, they must stand? It will not, in my opinion, as
guardian, thus respond to our appeal. ; :
These ‘‘court claimants” do not look like Indians. 'They do not act ll‘ke
Indians. They have none of the attributes of the Indian. They are thte
adventurers from the surrounding States, and any intelligent apd impartial
jury would so declare them. When the law of 1896 was passed they speculated

as to the possibilities of acquiring allotments of land. They heeded the beacon.

They determined to take the chances, adopted the means here described, and
these alleged judgments resulted.

Aside from these moral considerations, it is contended by the Choctaw and
Chickasaw that these alleged judgments are void and can not be legally en-
forced against the joint property of the tribes. The land of the Choctaws and
Chickasaw is held in common by fee-simple title. This title is evidenced by a
patent from the United States Government, and reaffirmed by the treaty of
1855, which provides that—

“* % % The United States does forever secure and guarantee the lands
embraced within said limits (there described) to the members of the Choctaw
and Chickasaw tribes, their heirs and successors, to be held in common, so that
each and every member of either tribe shall have an equal undivided interest in
the whole; provided, however, no part thereof shall ever be sold without the
consent of both tribes * * *

These applicants sued only one nation. They asked judgment against only

~ One nation and took judgment against only one nation. They sued only the

nation in its political capacity, and not the members, the owners of the land

| Sought to be affected.

~ They now seek, under these alleged judgments against only one nation, to
cquire allotments of Choctaw-Chickasaw lands, belonging jointly to the mem-

S of the two nations.
- This contention has been raised by our attorneys during the past year, and
be pressed at an times and upon all occasions with an earnestness of pur-
Commensurate with the justness of our cause and the vastness of the in-
S involved; and, in the event this legal contention prevails, it will appear

36568—10— 3
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to have been an instrument in the hands of justice to prevent the wrongs th
now threaten the Choctaw and Chickasaw. i
I have thus given you detailed information of this condition in order that
Yyou may adequately appreciate the exigencies that confront us and be enableg
to act in the light thereof. I have suggested both moral and legal conside
tions,
bresent session of the legislature. i
I recommend that you petition the Government of the United States by s
memorial of your body carefully drawn, setting forth the wrongs that threat
the Choctaw and Chickasaw in citizenship matters, and imploring such rel e
as, in its judgment, may be just and proper in the premises. ‘

CONCLUSION.

In conclusion, I wish to congratulate our people upon the peace and quiet thg
has prevailed under the trying conditions herein referred to. As a nation an
race our future is a sealed book. We have been forced to prepare for a relir
quishment of the customs and traditions of our fathers, and we can only hop
that the new state into which we are to enter, and the new conditions that m 5
follow, will render more secure our happiness and prosperity. We are peace: '
and peace-loving people, and whatever we achieve must be as the fruits
peace. 3§

Our guardian, the Government of the United States, points us to America
citizenship as our ultimate destiny and to the inestimable benefits and prL
ileges of that state. The highest attribute of citizenship is a sacred observa ¢
of the rights of others and a cheerful and strict obedience to the law, the safe
guard of all. Let us act in all things in that spirit of intelligent conservatisn
that must not only command respectful consideration from those charged wit
the duty of administering our affairs, but will convince them that we, evf
regardful of the rights of others, contend only that we have that protectio
guaranteed by solemn treaty obligations, and that we will show to the countr
and the world that the Chickasaws are an intelligent, progressive, and Chrif
tian people, and in every way worthy of that degree of consideration in
matters touching their interests that should in equity and justice be accorde
them by their guardian, the great Government of the United States. i

With sentiments of respect, I have the honor to be,

Your obedient servant, D. H. JOHNSTON,
Governor Chickasaw Nation.

e v

APPENDIX B.
LAWS OF THE CHOCTAW NATION, 186g.
(Page 70.)

AN ACT Defining what constitutes lawful matrimony.

Sec. 1. Be it enacted by the general council of the Choctaw Nation assembled,
That the following mode of matrimony shall be lawful in this nation,.viz, the
parties shall go before any captain or preacher of the gospel in the nation, who
shall ask the groom: “Are you willing to marry this woman whom you hold by
the hand as your lawful wife?” If he says yes, then the captain or the preach.er
of the Gospel shall then ask the woman: “Are you willing to become the wife
of this man who holds you by the hand?” If she says yes, or be silent, lTe shall
gay: “I pronounce you man and wife:” Provided, All marriages previous to
this act shall be valid and lawful, and all property shall upon the death of the
husband descend to the wife and children of the deceased husband, and in case
of the death of the wife the husband shall inherit the estate.

Approved October 8, 1835.

(Page T71.)

AN ACT Allowing the Choctaws to intermarry without any regard to distinction as
to Iksa.

Sec. 5. Be it enacted by the general council of the Choctaw Nation assembled,
That the custom of not intermarrying with their own Iksa among the Choctaw
people shall forever be abolished; and all persons, without any distinction of
Iksa, are left to make their own choice as to whom they shall marry.

Approved October 6, 1836.

(Page 93.)
AN ACT Declaring the punishment for separating man and wife.

Sec. 2. Be it enacted by the general council of the Choctaw Nation assembled,
That from and after the passage of this act, any person who shall be found
guilty of taking or separating a woman from her husband who was lawfully
married, he or they so offending shall pay a fine of ten dollars, which shall go
to the district treasury, and the parties restored to each other if they wish it.

Approved October 12, 1847.

(Page 105.)
AN ACT Directing any person marrying runaway matches to be fined.

Sec. 13, Be it enacted by the general council of the Choctaw Nation assembled,
That from and after the passage of this act, that any captain or minister of
the gospel, or any other person, who shall marry or join tog:ether in wedIszk
any runaway matches, shall be fined twenty-five dollars for every act they vio-
late of the above law, and all such marriages shall not be considered lawful,

35
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and all fines imposed under this law shall
may be imposed.

Approved October 11, 1849,

20 to the district in which such fine

(Page 105.)

| AN ACT Declaring punishment for polygamy.

' Skc. 14. Be it enacted by the general council of the Choctaw Nation assembled
That from and after the pbassage of this act that any person or persons wh
shall be convicted of the crime of polygamy, or of living with each other
adultery, shall be liable to indictment before any court in this nation, ang
fined not exceeding twenty-five dollars, nor less than ten dollars for each o
such offences. 1
I And be it further enacted, That after the passage of this act all person a:‘

| persons who may be living together out of wedlock shall be compelled to b
lawfully joined together, or the party refusing so to do, shall be indicted an
fined not less than ten dollars, nor exceeding twenty-five dollars for eve
such offence, 4

And be it further enacted, That the informant in all such offences as abo:
specified shall be entitled to and receive one-third of the fines that may be S
collected, and, after deducting the fees of the district attorney, the remainder
shall become district funds. ;

October 11, 1849,

(Page 106.)

AN ACT Compelling white man living with an Indian woman to marry her lawfully,

Sec. 15. Be it enacted by the general council of the Choctaw Nation assembled,
That every white man who is living with Indian woman in this nation without
being lawfully married to her shall be required to marry her lawfully or ,j.
compelled to leave the nation, and forever stay out of it.

Be it further enacted, That no white man who is under a bad character wi
be allowed to be united an Indian woman in marriage in this nation under any
circumstances whatever.

Approved, October, 1849.

(Page 115.)

AN ACT Authorizing the Jjudges and preachers of the Gospel to solemnize the rites o
matrimony.

SEc. 28. Be it enacted by the general council of the Choctaw Nation assembled,
That from and after the passage of this act it shall be lawful for all the judge
of this nation and preachers of the gospel to solemnize the rites of matrimony
and issue certificates thereof, if required, and be allowed and receive for every
such service two dollars, to be paid by the parties so joined together. v

And be it further enacted, That the law passed in session 5th, section 3rd
so far as relates to the fees, be and is hereby repealed.

Approved Oct. 17, 1850.

(Page 116.)
AN ACT Providing at what age marriage may be contracted.

SEc. 29. Be it enacted by the general council of the Choctaw Nation assembled,
That from and after the passage of this act that every male who shall have

L
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arriage. ; ! :
lc]:)nsent by the parents and relations or guardian have been first obtained

37

-rived at the full age of eighteen years, and every femalle who shall havetia;r-
?ilved at the full age of sixteen years, shall be capable in law of contracting

But if under these ages their marriage shall be void, unless free

Be it further enacted, That whoever shall contract marriage in fact contrary

to the prohibition of the preceding section of this act, and- Sv{;rhoever Sh::dk:;](;v;l-
i Sy d guilty of high misdemeanor, A

ingly solemnize the same, shall be deeme i ey .

) 11?)%)1}; conviction thereof, be fined or imprisoned, at the discretion of the court

Approved October, 1850.

(Page 153.)

AN ACT Legitimatizing the children of William and Jane Guy.

Sec. 21. Be it enacted by the general council of the Choctasw Nati;z,s :;Eieﬁ-
Tha e of this act Eliza Jane, Serena i

pled, That from and after the passag ; . e

illi line, James Henry Harris, Lucinda,
William Malcom, Mary Ange S 3 At it )

i illi nd they are hereby dec
kson Guy, children of William Guy, are, a ey

gﬁ; xlawful heirs of Jane Guy, deceased, and William Guy, of Blue County,
pPushamataha district of the Choctaw Nation.

Approved, November 12, 1856.

(Page 204.)

i rime
i titute unlawful matrimony, the cr
N AC Sntitled an act defining what shall cons
A of incest, ete.

Sec. 1. Be it enacted by the general council of the Choctaw Nation, That the

son shall not marry his mother. o
The son shall not marry his step-mother. 0 ’
The brother shall not marry his sister nor his sister’s daughter.
The father shall not marry his daughter. G
i hter’s daug! 3
The father shall not marry his daug . :
The son shall not marry his fathers’ daughter begotten of his step mother,
nor his aunt, being his father’s or mother’s sister.
i ! idow.
The father shall not marry his son’s wi ; i :
A man shall not marry his wife’s daughter or his wife saiauihtt;r iodigngll;t
i ife’ : like prohibition shall exten S
his wife's son’s daughter, and the /
::'ithin the same degrees, and all marriages of this nature are hereby declared
‘incestuous and void.
Approved, 26th October, 1858.

(Page 343.)

AN ACT Concerning divorce and alimony.

Sec. 1. Be it enacted by the general council of the Choctaw Natitfmthtzssceorﬁz
bled, That all marriages which are prohibitegf lgrﬂi:v,o ;Itlhigxﬁgytmog Ktk
inity rties or on accoun :
Islzz;lg):g:iltllb (\ei?f’zeltlhgxie ]Ii)éiing. shall, if solemnized within thisd'natlon, be abso-
lutely void without any degree of divorce 01: oth'er legal .procee mgst. el B
SEc. 2. Be it further enacted, That the circuit cotfrt in the coul]‘: y it
plaintiff resides has jurisdiction af all cases of divorce and alimony

guardianship connected therewith.
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SEc. 3. Be it further enacted, That the petition for divorce, in addition to thé
facts on account of which the plaintiff claims the relief sought, must state that;‘,
he or she has been, for the last six months, a resident of the county and that |
the application is not made through fear or restraint or out of any levity 0“ |
collusion with the defendant, but in sincerity and truth for the purpose set fo
in the petition; it must also be sworn to by the plaintiff. i

SEc. 4. Be it further enacted, That divorces from the bonds of matrinlon
may be decreed against the husband in the following cases: First, when the de-
fendant at the time of his marriage was impotent ; second, when he had a Iawful
wife then living ; third, when he has committed -adultery subsequent to the mar:
riage; fourth, when he willfully deserts his wife and absents himself without
reasonable cause for the space of one year; sixth, when after marriage he be
comes addicted to habitual drunkenness ; seventh, when he is guilty of suck
inhuman treatment as to endanger the life of his wife.

Sec. 5. Be it further enacted, That the husband may in all cases obtain a di.
vorce from the wife for like causes, f

SEc. 6. Be it further enacted, That if the defendant does not appear an
answer the petition at the proper time the court, if satisfied that the u‘
plainant is the injured party, may decree a dissolution of the marriage contraect
or when the defendant can be found, it may, in its discretion, bring him or her
in by attachment and compel him or her to answer. i

SEC. 7. Be it further enacted, That when a divorce is decreed the court ma :
make such order, in relation to the children and property of the parties and the
maintenance of the wife, as shall be right and proper ; subsequent changes ma "
be made by the court in these respects where circumstances render them ex-

pedient. 1
Skc. 8. Be it further enacted, That when a divorce is decreed the parties shalk
have the right to divide such broperty equally that may have been Jjointly aceu
mulated while living together. ? :
SEc. 9. Be it further enacted, That no decree of divorce shall affect the
legitimacy of any child begotten within the bonds of lawful wedlock.
Skc. 10. Be it further enacted, That all acts or parts of acts heretofore passed
coming in any wise in conflict with the provisions of this act be, and the same
are hereby, repealed, and that this act take effect and be in force from and afte ;
its passage.
Approved, October 30th, 1860.

g

(Page 385.)

AN ACT Entitled an act legalizing the heirs of Curtis Grubbs and Elizabeth MeLaugh]in

SEc. 1. Be it enacted by the general council of the Choctaw Nation assem-
bled, That the children of Curtis Grubbs and Elizabeth McLaughlin are hereb '
rendered and made legal and legitimate children of the said parties in as full
and efficient manner as if the same had been in legal wedlock. g

SEc. 2. Be it further enacted, That said children—Mary Jane, Benjami n
Forbis, and Robert Grubbs, the issue of Curtis Grubbs and. Elizabeth McLaugh-
lin—are hereby rendered capable in law to inherit, take, and receive any prop 3
erty or profit that they might or could have done were they born in lega
wedlock. ’ ;

Skc. 3. Be it further enacted, That this act take effect and be in force fro
and after its passage.

Approved October 8, 1863.

LAWS OF THE CHOCTAW NATION, 1804.
(Page 24.)
Sec. 2}, Article T, Constitution of 1859.

D C L a Y be glanted but in cases pro-
ivorces from the bon of matrimon, shall not

vided for by law.

(Durant—Page 205.)

SgcrioN VI.—Polygamy and adultery.

f 4N i ssembled, Any
¢ it enacted by the general council of the Choctaw Z;/i‘\lrtlzfgv(:ith each other
i) ‘ersons who shall be convicted of polygamy or t in this nation and
peI‘S‘:ln I(‘L)Zri shall be liable to indictment before ani’ Co(;l(:‘llars For il o Hach:
in adu ; less than ten
i enty-five dollars nor e f wedlock
ned A0 ezceedgﬁfstt): orypersons who may be living together‘e(;lllltsigg ::) to do
offencss- comlg;lled to be lawfully joined together, or the paer;ze; Aing tarente e
gty i licted and fined not less than ten dollars nor ot offe;ces as above
shall bef ind very such offence; and the informant in ali1 S\lg es that may be so
dollars for e ] ive one-third of the fin !
: be entitled to and recei b the remainder
Spemflce((il Szilll after deducting the fees of the district attorney
collected,

shall become county funds.

(Durant—Page 205.)

SecrioN VII.—Incest.

' neil the Choctaw Nation assembled, The
el i be ]iihse lﬂz'tlli\iz' Ct(]);lenzgnoj;hall not marry his stepm(lt;lerr ;s l;c:lel
e ry his sis’;er nor his sister’s daughter; the f,a d«; i
g e shall. s miiei" t];e father shall not marry his daughter;l S o siter-
st hl_S o oth7er nor his aunt, being his father’s or mot ell'1 : Wife’é
s - Ste[immarry’ his son’s widow; a man shall not {Ilarry g
ey Shal’l nO'fe’s daughter’s daughter, or his wife’'s son’s daugs an,d 7
dl?ugll'llterl)l?;hilgisti(‘;vli shall extend to females within the same degrees,
the like

shall
e are hereby declared incestuous. If any person

g g i on conviction thereof they shall

marry within the (legrees l()]llbi ted b, law

p ok ’ :
ed hundled dollar S, Or each receive one hundred lashes well la id on
be fin two P S, Oor 4 e

their bare backs. and such marriage 18 (Ie(:laled incestuous and void. If any
y £ Cc
e been divor ced for incest Shall, aftet such divorce, COhablt
2 mg
or live tOgelheI as man an )Y ife, & P! ns S
a a s uch perso 0 offendin shall be deelne(l
gl111ty of incest and ﬁned, O6n conv 1Ct10n, two hundred dollar S, Or Tecely e two
g o Dy aid ) £
hundred laShesy durin two days, W ell laid on the bare back, or both at the dis

cretion of the court.

personé who hav

39
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(Durant—Page 206.)

SEcTION VIII.—Interma/rriage between Choctaws and negroes.

LAWS OF THE CHICKASAW NATION, 1860 EDITION.
AN ACT Prohibiting negroes from holding property.

Be it enacted by the legislature of the Chickasaw Nation, That from forty
ays after the passage of this act no negro slave in this nation shall own any
orse, mule, cow, hog, sheep, gun, pistol, or knife over four inches long in
he blade.

Be it further enacted, That should any negro be caught with any property
amed in the above act, it shall be taken from him or them by the proper officer
br officers and sold, by order of the court having jurisdiction, to the highest
idder for cash, one half of which shall go to the officer who collects it and the
ther half shall be paid into the county treasury for county purposes; and the
> Whegro shall receive thirty-nine lashes on the bare back by the sheriff or
1 age of eighteen years and every female Monstable. :
of contractin } ' o | Be it further enacted, That should any citizen of this nation claim property

2 narriage, provided no other legal prohibition exists. But if under jupposed to belong to a negro he, she, or they shall be cited to appear before the

' ounty judge of the proper county, and shall be compelled to testify on oath to
he validity of such property. And should any person be convicted of falsely
laiming any of the property named in the preceding sections he, she, or they

offending shall be deemed guilty of perjury, and shall be punished
meanor, and shall upon conviction thereof be fined or imprisoned, at the discre- 2°°rdingly'g /
3 Be it further enacted, That if any negro be caught with any spirituous liquors
n this nation he, she, or they shall receive thirty-nine lashes on the bare back
or every such offense by the sheriff or constable.
Approved, November 19, 1857.

(Page 233.)

SECTION 'I.—Marriage.

, and be allowed and receive for ever i

; ; Y such service two

dl(?(l)ila.ll')s.,t to be paid by the parties so joined together. All marriages which ate

(I))f ilthl ed ;)y law on a'ccount of consanguinity between the parties or on account
either of them having a former husband or wife then living shall, if solem- !

nized within this natlon, be abSOlll tely void, W lthout any decr ee of div orce or
9

C. Harris, Governor.

AN ACT Prohibiting negroes from voting, ete.

Be it enacted by the legislature of the Chickasaw Nation, That no negro or
he descendant of a negro shall hold any office in this nation or be allowed
vote.

Approved, November 20, 1857.
C. Hagrris, Governor.

AN ACT In relation to cohabiting with negroes.

Be it enacted by the legislature of the Chickasaw Nation, That from and
fter the passage of this act all persons other than a negro is hereby prohibited
rom cohabiting with a negro or negroes, under the following penalties: Any
person  violating this act shall be compelled to pay a fine of not less than
wenty-five nor exceeding fifty dollars and be compelled to separate by the
ourt having jurisdiction; for the second offense the penalties shall be double
he above amount.

Be it further enacted, That when said fine is collected one half shall go to the
mformer and the other to the county treasurer of the county where said case
S tried, for county purposes.

Be it further enacted, That any white man living in the nation under a permit
pr citizen of the United States who shall violate this act shall be subjected to a
41
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Lo e o G ot having jurisdiction, and forthwith be compe this nation to order out of the limits of their respective counties any free
s o Neion. anit dotmres etay ont o G 10is O the same, } gro or negroes; and if such negroes fail or refuse to go within two months
Be it further enacted, That should the person convicted of the above offe; 4ter the order for their departure was given, it shall be the duty of the county
not be able to pay the fine, he or she shall be lodged in the national jail not Ie§ ;.. to order the proper officers of his county to take such negro or nmegroes
BT SR R e s, , custody, and after giving fifteen days’ notice thereof in at least tl?ree pub.lic
Approved, March 16, 1858. laces in his county, proceed to sell such negro or negroes to the highest bu.i-
er for cash, the aforesaid negro or negroes, for the term of one year; and it
all be the duty of the sheriff to sell such property yearly until the negro or
egroes agree to leave the jurisdiction of the nation; and the purchaser ?f
1ch property is hereby secured in the title of such property for the aforf:sald
pace of time, as much so as if the negro or negroes had been slaves for life.
Be it further enacted, That any moneys arising from the sales of any negro
r negroes under this [act] shall be [put] in the county treasury of the county
‘here such negro or negroes was sold, for county purposes. ; ;
Be it further enacted, That at any time after the aforesaid two month's it
hall be the duty of the sheriff of the county to take such negro or nfegroes mt_o
ustody and to dispose of them as provided for in a previous sectu')n of this
ct, and, failing to remain out entirely, they may be taken up and disposed of
s previously provided for. )
Approved, October 14, 1859.

C. HARRIS, Governop

AN ACT Amendatory to an act entitled “An act prohibiting negroes from voting
holding office.” 4

Be it enacted by the legislature of the Chickasaw Nation, That from ‘
after the passage of this act no negro or descendant of a negro shall have &
of the rights, privileges, and immunities of citizens of this nation, and shall 1
be allowed his oath in any of the courts of the nation where any other pe: :
but a negro or descendant of a negro is interested.

Be it further enacted, That any law or parts of laws conflicting with this
are hereby repealed.

Approved, October 12, 1858.

D. CoLeERT, Governo
D. CoLBERT, Governor.

AN ACT In relation to free negroes.

Be it enacted by the legislature of the Chickasaw Nation, That from and :_' ATALE T B o eding Wi Bearee
the passage of this act it shall be the duty of the county judge of each co 1
of this nation to order out of the limits of their respective counties any :
negro or negroes, and if such negroes fail or refuse to go, two months after
order for their departure was given, it shall be the duty of the county jud‘
order the proper officers of his county to take such negro or negroes in custo
and after giving fifteen days’ notice thereof, in at least three public places in
county, proceed to sell such negro or negroes to the highest bidder for cash,‘
aforesaid negro or negroes, for the term of one year; and it shall be the d
of the sheriff to sell such property yearly until the negro or negroes agree
leave the jurisdiction of the nation. The purchaser of such property is he 3
secured in the sitle of such property for the aforesaid space of time, as m
80 as if the negro or negroes were or had been slaves for life. ‘
Be it further enacted, That any moneys arising from the sales of any ne
or negroes under this act shall be placed in the county treasury of the cou:
where such negro or negroes was sold, for county purposes.
Be it further enacted, That at any time after the aforesaid two mon -.~
shall be the duty of the sheriff or constable of the county to take such ne
or megroes into custody and to dispose of them as provided for in a previl
section of this act; and if such negro or negroes move out of the nation :,'
before the time prescribed in a preceding section of this act and fail to re n_
out entirely, they may be taken up and disposed of as previously provided
Approved, October 14, 1858.

Be it enacted by the legislature of the Chickasaw Nation, That from and
after the passage of this act all and every person or persons are her.'eby ex-
pressly prohibited from trading with any negro or negroes, slaves, without 'a
hermit from their owners or the persons having him or them in ch.arge; and if
any person or persons trade with any negro slave without a pern'nt. he, she, or
hey shall be deemed guilty of a misdemeanor, and upon conviction thereof
,h:{ll be compelled to pay a fine of not less than fifteen nor more than forty
dollars, at the discretion of the court having jurisdiction of the same.

Be it further enacted, That if any citizen from the United States shall come
within the limits of the Chickasaw Nation and trade with any negro or negroes
without a permit from their owner or the person having them in charg.ez he or
they so offending shall be arrested by the sheriff or constable, or any citizen of
theynation, and taken to the United States agent for the Chickasaws and Choc-
taws, to be dealt with according as the law directs. : ‘

Be it further enacted, That when the above fine is collected it shall be placed
in the National Treasury for public purposes.

Passed the House October 15, 1850.
JoerL. KEmp, Spealer.
Attest:
C. HArr1s, Clerk pro tem.
Passed the Senate October 15, 1859.
J. KeMmp, President.
Attest:
J. BrowN, Secretary of the Senate.
Approved, October 15, 1859.

D. CoLBERT, Gover:

D. CoLBERT, Governor.
AN ACT In relation to free negroes. (Amendment.)

Be it enacted by the legislature of the Chickasaw Nation, That from and a
the passage of this act it shall be the duty of the county judge of each co

R R
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(Page T78.)
AN ACT To legalize marriages solemnized by licensed preachers.

PREAMBLE.
CONSTITUTION, TREATIES, AND LAWS OF THE CHICKASAW NATI

“ — ” t an
it Whereas it is enacted in section 4 of the “Act to record malrllixges } thla Shals;
1dge of the Chickasaw Nation, or any ordained preacher of the gospel,
T e ; rform the marriage ceremony ; '
ave the power to pe 5 . y i
And whereas many of our citizens have been united in the bonds of m y
; Section 15, article 1, constitution of 1867.

preachers not ordained nor authorized to marry individuals by the regulations
[y g ;
i belong ;
church to which such preachers : S : :
f:ﬂﬁ whereas the district court of the Chickasaw i\atlon,‘ in the countg1 0(;_
o totoc, at the January term, did decide that all such marriages were 1au g
03 by ,the church to which such preachers belong, and consequently bo
7. i
ically and legally void; : _
alloillcjvhireas the person so marrying, as well as the licensed preactl)lfr g(;i
0;‘11lling the ceremony, did the same in good faith and without any doubt w
7 £ the lawfulness of it; : 8 . ;
V?\rng whereas by the decision in question the parties living t(:rggtheg are not
3 ife i f such marriage legitimate: erefore,
d and wife nor the children o ! 1
11;1:21111 Be it enacted by the legislature of the Chickasaw g ﬁtwn, ;hzlt‘ ezwcrig
; ; ; ‘ ” 3 ] nS
i lemnized by any “ U. N.” ordained lice ) 2
e i h ssage of this act is
i imi hickasaw Nation before the pa ;
/ithin the limits of the C : ; il i
i i arriage the offspring
eby alized, and every child born in marri 1 At
elbeeéefo be legitimate and shall be entitled to all the rights, pli‘u(;llle)ges, g:ld
E i i eremony had been -
iti j he same as if the marriage ¢
mmunities thereof, just t ; i s
j tion or any ordained P
by- any lawful judge of this na ! ; : ;
(;Z?;dasvcontimplated in the 4th section specified in thehl')rﬁamble (;feﬁl;;tzit s
4 ; i ] ted, That all marriages which may
Sgc. 2. Be it further enacted, ; o g, T
i lawful just the same a
i by licensed preachers shall be ; ;
Olemn\l:f?g pgrformed by any ordained minister of the gospel or judge of this
;tli]zn :;1;(1 this act shall be enforced from any after its passage.
Approved, October 12, 1876.

Neither polygamy nor concubinage shall be tolerated in this nation from
after the adoption of this constitution.

(Page 18.)

Section }, general provisions of the constitution of 1867.

Divorces from the bonds of matrimony shall not be granted but in cases ;
vided for by law by suit in the district court of this nation.

arri

(Page 76.)

AN ACT To record marriages, etec.

SecrioN 1. Be it enacted by the legislature of the Chickasaw Nation,
from and after the passage of this act all persons marrying in this nation sh
have the same reported in the clerk’s office of the county court in the county
which they may reside. ,

SEC. 2. Be it further enacted, That all persons neglecting to record their m
riages within one month from the time they are married shall be fined in a st
not less than five nor exceeding ten dollars, at the discretion of the court hay
Jjurisdiction of the same. )

Sec. 3. Be it further enacted, That all fines imposed under this act shall
collected by the sheriff or constable, by order of the county court, in the coun
in which such violation may have occurred. :

SEc. 4. Be it further enacted, That all marriages in this nation shall be s
emnized by any judge or ordained preacher of the gospel. For every coup
Jjoined together in the bonds of matrimony the person pronouncing the ceremor
shall for every such service receive the sum of one dollar from the pers ‘
Jjoined together. A

SEC. 5. Be it further enacted, That all persons who are living together out
wedlock shall be compelled by the county judge to be lawfully joined together
the bonds of matrimony, and any person refusing to be lawfully joined toget]
shall be compelled to pay a fine of not less than twenty-five nor exceeding fif
dollars. : J

SEc. 6. Be it further enacted, That the county judge shall cause all fines |
posed under the above act to be collected by the sheriff or constable, and wh
collected to be placed in the county treasury for county purposes.

Approved, October 12, 1876.

B. F. OVERTON, Governor.

(Page 104.)

AN ACT To prohibit polygamy.

t enacted by the legislature of the Chic{casaw Nartwnil’l‘h:('; If;'(()):;
and after the passage of this act no citizen of this nation shally.b(; :‘tinowthis o
than one lawful, living wife or husband, and ever.y pers‘ond_uto z;nt gt g
shall be deemed guilty of polygamy and shall be subject to gl 1§enlln ' ,have,been
punishment by the district court of the county where the offen y
qusllestt;dlée it fm'ther enacted, That polygamy shall consis.t gltt())eliifgz;'réehz
by any judge of this nation or other person lawfully authorize at It), st
Jinivisge ceremonr, i G0 Mene e I
shand or wife being still alive, an v 3 ;
}tliI(‘:ltj and all such marriages shall be void from the .b.egmm.ng, ]11]1::;1:; 2211)1;3;13 z:
if they had not been solemnized ; and no rights of citizenship w

acquired by such unlawful marriages.

Sec. 1. Be i

B. F. OVERTON, Governor
44 o
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SEc. 3. Be it further enacted, That every person found guilty of polyga
shall be compelled to separate and remain apart until the disability is remo
and shall pay the cost of the suit and be fined fifty dollars; one half of the
when collected, shall 2o to the attorney brosecuting the suit, and the other :
with the cost of the suit, shall be paid into the nation

al treasury by the coll
ing officer, at the end of every fiscal quarter, to be used for public purposes.

SEc. 4. Be it further enacted, That should the party convicted of polyga
not be able to pay the fine and cost of suit, then and in that case, the pa
shall be committed to jail, with hard labor, for not less than one nor more
six months, at the discretion of the court, for the first offense; and for ey
succeeding offense, the last-mentioned time of imprisonment and hard l1al
together with the aforementioned fine and costs, shall be the punishment, :

they shall be collected by the provisions of the “A(;t in relation to collection
bonds and fines.”

Approved, October 10, 1876.

(Page 224.)

AN ACT In relation to divorce.

it enacted by the legislature‘ of the Chickasaw Afatwr;,l ::i; ;l;(:‘
i the Chickasaw Nation shall hear and determme. a o ave
i COUI:t i £ earriages. The courts aforesaid are hereby mvesF w L
L diSSOllltsl;;I‘li (;ugority to decree divorces from the bondsh of Ifhit:ﬁgnsy;l i
G i 3 y f the husband where
il Case's’ th(;llglirt; S(?ry ;vllllérfea‘sl?(; Oshall have voluntarily left hi.s bled
o beeg ;(a)lf etrllne1 );paace of s{x months with the intention of abandonment; also
nd boar :
Patty th? Wife"f;): erltzcsti!;e'l(‘)lif:tn ze.divorce from the bonds of matriﬁoni;;
syl el ml: the following cases: Where either the husband %r wi he &
s iybpien 1s cruel treatment, or outrages toward the ot'her, i sugle
i Gj‘XceSSe ’h a nature as to render their living together insupporta t.
e YS'UC for procedure and for rights of children and of each p‘?\r y-)
gy (Pr('“ ldesther‘ enacted, That a divorce from the bonds of mat'rlmltlmlsi
T 'Be 3 fwise affect the legitimacy of the children thereof, an.d it sha
e anyﬂ:er party after dissolution of marriage to marry again. L
g 61v‘des for taking of testimony and for appealsf to supreme court.
g 2 g{i(;:;s to debts and community property of parties.)
:f:g 7. (Also refers to debts.).
Spo. 8. (Refers to costs of suit.)
Sgc. 9. (Refers to collection of costs.)
Approved, October 12, 1876.

B. F. OverTON, Governor

(Page 112.)

AN ACT In relation to marriages under Choctaw law.

SEC. 1. Be it enacted by the legistature of the Chickasaw Naiion, That fre
and after the passage of this act all persons that were married under |
Choctaw law, or by mutual consent of parties, who lived together as m
and wife six months previous to the adoption of the constitution of the Chicl
saw Nation, dated August 30, 1856, shall be compelled by
have the same established upon oath and recorded in the
clerk,

SEC. 2. Be it further enacted, That it shall be the duty of the county
notify the people of their respective counties of the bassage of this act; and 1
berson or persons who refuse or neglect to have their marriage reported wi f
three months after the passage of this act shall be compelled to pay a fine 1
less than five nor exceeding fifteen dollars, at the discretion of the court. b

Sec. 3. Be it further enacted, That all fines imposed under this act shall

collected by the sheriff or constable, and be placed in the county treasury.
Approved, October 17, 1876.

B. F. OVERTON, Governor.
the county judge

office of the cou

)

judges

B. B OVERTON, Governor,

(Page 122.)

AN ACT Concerning concubinage and adultery.

i

Skc. 1. Be it enacted by the legisiature of the Chickasaw Nation, That wh
any person having a wife or husband, and shall be found living with or keepil
another woman or man, shall be deemeqd guilty of concubinage or adultery, ar
shall be subject to indictment, trial, and punishment in the district court of tl
county where the offense may have been committed. i

SEc. 2. Be it further enacted, That every person found guilty of concubinas
or adultery shall be compelled to separate forever and remain apart, and fine
in the sum of'fifty dollars and cost of suit; one-half of the said fine shall, whe
collected, go to the attorney prosecuting the suit, and the other half to the ni

tional treasury for national purposes; said costs and fine shall be collected]
other fines and costs are. i

Approved, October 17, 1876.

B. F. OVERTON, Governor.




