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CoMMITTEE ON INDIAN AFFAIRS,
UNITED STATES SENATE,
Washington, D. C., January 23, 1907.

Committee met at 10 o’clock.

Present: Senators Clapp (chairman), McCumber, Clark (Wyoming),
Long, Warner, Sutherland, Brandegee, Dubois, Clark (Montana),
Teller, and Stone. :

The committee having under consideration the following proposed
amendment to the Indian appropriation bill—

That the Secretary of the Interior is hereby authorized-and directed to transfer
from the Choctaw and Chickasaw freedmen rolls to the rolls of citizens by blood of
said nations, the name of any person who is of Indian blood or descent on either his
or her mother’s or father’s side, as shown by either the tribal rolls, the records prepared
by and in the custody of the Commissioner to the Five Civilized Tribes, or the Depart-
ment of the Interior, or by any governmental records in the possession of any bureau,
division, or commission, or any of the departments of the Government, or any of the
courts of Indian Territory; and persons having rights conferred by this act shall be
entitled to establish only by evidence their descent from persons of Indian blood and
recognized members of the tribes, as appears from any such record: Provided further,
That nothing herein shall be construed so as to permit the filing of any original appli-
cation for the enrollment of any person not heretofore, and at the time of the passage
of this act, enrolled as a freedman of either the Choctaw or Chickasaw nations, or who
has an undetermined application for such enrollment now pending, it being the pur-
pose of this act to provide only for a correction of the enrollment of persons of Choctaw
or Chickasaw Indian blood who have been enrolled as freedmen of said nations, and
no limitation of time within which to file original applications, or to perfect appeals,
heretoforc fixed by law, shall be construed as a bar to rights conferred by this act; and
any person so transferred may contest any allotment heretofore made to which he or
she had a superior right at the time of his or her erroneous enrollment: Provided, how-
ever, That such contest shall be instituted within ninety days from the date of such
transfer and that patent has not issued for such allotment.

in relation to the application of certain persons of mixed Indian and
negro blood, arbitrarily enrolled as freedmen before the Commission
to the Five Civilized Tribes, for a transfer of their names from the
freedmen roll to the roll of citizens by blood of the Choctaw and
Chickasaw nations.

Appearances: Webster Ballinger, Albert J. Lee, for petitioners.

Mr. BALLINGER. We are attorneys for applicants of mixed Indian
and negro blood, who have been enrolled as freedmen and not as citi-
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zens, by reason of their Indian blood, birth, and residence in the
Choctaw and Chickasaw nations.
By Mr. LoxNe:
 You seek to have them transferred from the freedmen roll to
the Indian roll%—A. Yes, sir.
_ Under section 4, Five Civilized Tribes, you claim that transfer
can not be made?—A. Yes, sir.

There are two questions involved in this controversy, viz:

1. Ts a child born to a negro mother, either herself at one time held
in involuntary servitude, or whose ancestors were once held in invol-
untary servitude, and whose father was a full-blood Choctaw, or vice
versa, barred from receiving property conveyed and secured to him
by the treaties with, and laws of, the United States?

9. If a strain of blood descending from an ancestor once held in
involuntary servitude does not bar a person from taking real and
personal property under the treaties and laws with and of the United
States, have such persons been deprived of their legal property
rights by officers of the Government charged with the duty of admin-
istering the Choctaw and Chickasaw communal estate and by recent
indirect and ill-conceived acts of Congress?

By Mr. BRANDEGEE:

Q. You quote the language we put in the bill last year?—A. Yes,
Sir.
Q. Is there anything in any of the supplementary agreements that
modifies the uses of this treaty (1830) as to the descendants of these
people —A. Not a word can be found in any treaty or law that modi-
fies any of them. The treaty of 1830——

Mr. Loxa. There are limitations as to time?

A. Yes; there are limitations as to time.

Mr. BarLixger. The question is, Have they been barred of those
richts by the holding of executive officers?

Now, let us look to the treaties and laws with and of the United
States to ascertain what rights were conferred upon what people by
said treaties and laws.

TREATY OF 1830.

Article IT of the treaty of 1830 conveyed a tract of Jand situated

west of the Mississippi River, and which is the identical land now

being allotted in severalty to the members of the Choctaw and Chick- |

asaw nations, as follows:

The United States, under a grant especially to be made by the President of the |

United States, shall cause to be conveyed to the Choctaw Nation a tract of country west
of the Mississippi River in fee simple to them and their descendants, to inure to them while
they shall exist as a nation and live on it * * * (7 Stat. L., p. 333).

. Do you mean that means legitimate and illegitimate children *—

A. Senator, I do not represent a single person that is illegitimate, but

if they are illegitimate children of negro and Indian blood they are, ¢

under the decisions of the Department of the Interior, entitled to
enrollment as citizens by blood. :

Q. Do you mean that it has never been denied that a child of an
Indian man and a white woman is entitled to enrollment ~—A. Yes.

Q. Whether married or not 2—A. Yes.
Q. Is that all covered by your brief?—A. That is all in my brief.
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By Mr. BRANDEGEE:

Q. Do you claim that the legislation i 1 i i
Q. 3 L t gisl contained in section 4
void +—A. It raises a unique progosnion. It does not say “a gersolj
(())f Indian bloo}il, but it s:itys that unless the records in cflarge of the
ommission show an application, that n
from one roll to another.p ’ 0 gl e PGt
’ (%.' Do you claim that that legislation contravenes a treaty?—A.
PATENT ISSUED IN 1842.

The patent issued in 1842 under the ab i
1842 » treaty conveying th
land to the Choctaw Nat i ot & i
e wctaw Nation contained the identical language used in
TREATY OF 1837.

In 1837 a treaty was negotiated by and b
37 cat) S iat v etween the Go
tht'h}(i United States and the Choctaw and Chickasaw natio;rl(;nilmnslgf‘
;;v 1110 bthe Chickasaws acquired equal rights in and to the lands then
! }(:e( (‘}Y iche Choctaws unldelrdthe treaty of 1830. Under this treaty
» Chickasaws were to hold th | he s ’
e 10 e land on the same terms that the

RIGHTS CONFERRED.

8 l} gg\(’),)w l}l‘il‘lt“rlghts were conferred upon what persons by the treaty
80! ofhﬁ trecalt_y conveyed the lands now being allotted to the
e he : 1()cta|w and Chickasaw nations to the Choctaw
o & mee 5}}1)1}'} ? to them and their descendants. What did this
a tHh;) g ean? The Assistant Attorney-General for the Department
Porre. insl‘él'(z"l‘,tugi ? t‘est case known as the case of “Joe and Dillard
o eri O;l e / ol.t;he purpose of ascertaining and determining the
. ;,(mmen%) pap S0 lml}xed Indian and negro blood, after an elaborated
cob i » and with three of his assistants sitting with him as a
1‘1r , rendered a decision on February 21, 1905, in which he held:
The treaty right (referring to the treaty of 1830) was to the Choctaw and Chickasaw

nations an ir descends :
heirsorl((-rr(iitivtllllr:tl:- i(}:\ﬁ;(l;(lfllr}ts.l Descendants is a term of wider significance than
cgivimat SE >, AT g S ) i f € '
; and includes those springing from an ancestor, whether legit-

imate issue or not.
(rr;rlllt. i:;II(,CL,i)‘IBER. I notice that the language of the treaty is that the
?‘descendna(i(’y't(?- the “nation and their descendants.” Of course, the
Supboée ‘[flLlI(l3 ) z\: ould be given the construction you give there. But
e toe nix] lon itself, existing as a nation, declares that certain de-
i e lfltl not be considered as a part of their nation, would you
i whethel ! llat this law would be considered to cover their descend-
s hickaser t ey could be valid members or not —A. The Choctaw
orioiay persohz“’g/]natmnal governments have absolute jurisdiction over
e n}at Fhey see fit to admit in their membership. They
o (E ixpel any of their members. Such has been the
B urt ts1 But when a status is fixed by law of Congress
i (\;'1; 1 the United States the Choctaw and Chickasaw
B Moo 1bt}ll‘rb that right.
oo o At'llEF' hat certain issue shall not become members—
still unborn—would you contend still that they had such a

fis : :
xed status that the nation could not deal with it?—A" Senator, I
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most assuredly do. The nation could not, by its own decision, inter-
fere with those rights; but I will come to that in a moment. 1

Mr. BRANDEGEE. Senator McCumber, as to whether the tribe would
not have a right to determine who should constitute its members, I do
not think bears upon the question. ’

Mr. Loxe. Has Congress ever sovght to determine who were its'
memberst—A. In every Congress act the enroliment of these people
has been directed.

Mr. LonG. I want to know whether Congress has ever taken from
the tribes the right to determine who were the members of the tribe?
Has it ever sought to take from the nation the power to deterimine
who were its members?—A. Only to a limited extent. The Attorney-
General holds that where the rights of a person were fixed under a
treaty the nation can not divest st ch person of s: ch right.

That judicial interpretation of the langtage of the treaty of 1830 has
never been modified, changed, or revised, by either the Department of
Justice or the Assistant Attorney-General's office or any court of this
country in subsequent cases, bit on the contrary, it has been strictly
adhered to. !

And that definition of the word “descendants” is in strict con-
formity with the definition of every text writer, avthority, or judge
who has ever attempted to define it. !

Descendants, as defined by Bouvier, vol. 1, p. 550, are those who have issued from |
an individual, including his children, grand children, and their children to the
remotest degree.—Ambler’s Reports, p. 327; 2 Brown’s Chancery Cases, ch. 30, p- 230; 4
1 Roper on Legacies, p. 115.

Thus, under the treaty of 1830, the above-quoted terms of which
have never been changed or altered by any subsequent treaty with
the United States, or law of Congress, a descendant of a Choctaw
was entitled to enjoy the fruits of the grant to an equal degree with |
any full-blood Choctaw.

The grant thus having been made to the Choctaw Nation and
their descendants, Congress could not, even if it saw fit to so do, deprive
a person having a right under that treaty of that right, but Congress
has never directly attempted to deprive any person of a right fixed
by that treaty.

Mr. Justice Gray, in rendering the unanimous opinion of the
Supreme Court of the United States in the case of Jones ». Meehan
(reported in 175 U. S., p. 1), says:

Congress has no constitutional power to settle the rights under a treaty or to affect
titles already granted by a treaty.

Now, if Congress could not change or alter the terms of that grant,
could a law enacted by a tribe or an Indian custom change the terms
of the grant? I think that no one will seriously so contend. Such
power was expressly prohibited by the constitutions of those nations.
The Choctaw constitution adopted in 1860 declares:

We, the representatives of the people inhabiting the Choctaw Nation, * * * do
mutually agree with each other to form ourselves into a free and independent nation,
not inconsistent with the Constitution, treaties, and laws of the United States.

The Chickasaw constitution contains a similar provision. Thus, the
legislatures or councils of the two nations could not enact any valid
law that even remotely denied a person a property right secured to him
under a treaty with, or law of, the United States. '
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By Mr. McCUMBER. : j

Q. Suppose the grant is as you have stated to “a nation and their
descendants;”’ afterwards the nation itself passes a law to the (iﬂ’ect—
assume that this nation has a right to pass a law to the effect—that
marriages between members of the nation and colored persons are
prohibited and their offspring shall not be members of its tribe nor
entitled to any property rights in this tribe, you still insist that they
would be cut off from passing legislation of that kind and that every-
body who would be born from a marriage that Vyould be 1nterdwt9d
must necessarily become a member of the tribe and necessarily
entitled to an interest in tribal funds?—A. T contend that they could
not deprive a person of a property right given such person by treaty
with the United States. ‘

Q. One that may be born ten years from to-day has present
property rights?—A. T mean to say that property rights attach on
the birth of the child. The Indian merely enjoys the usufruct of the
property up to the time of the distribution of the estate and then
takes with all others per capita.

Q. 1 claim that no law is intended to cover descendants for
all generations, so that a law can be modified that an unborn child
in futurity has no property rights that can not be changec} by a
statute. 1t is granted to the “nation and its descendants.”” That is,
the descendants of the members of the tribe of that nation. I do
not believe that it was ever intended to be construed to mean that
a nation itself, if it exists as a nation, could not prohibit a marriage
with a slave and say that those descendants should not become mem-
bers of the tribe, so that the children of those who have neverbecome
members of the nation could still inherit. What difference does it
make who is a member of a tribe? My position is that the tribe
itself can cut off those memberships to the tribe in the future, and that
being unborn at the time and not having a right at the time, and
their ancestors never becoming a member—that is a part of the nation—
that the offspring of one who is not a member can not hold under it.

Mr. WarNER. What legislation has there ever been cuiting them
off%—A. There has never been any legislation cutting them off.
There is nothing in the Choctaw or Chickasaw constitutions or in the
Indian laws that bars these people of their rights. )

I now come to the treaty of 1866, which has been used by Govern-
ment officials and the attorneys for the Choctaw and Chickasaw
nations for the sole purpose of befogging and obscuring the real issues
mvolved. That treaty conferred no property rights upon any one,and
does not in the remotest degree conflict withrights given persons under
the treatyof 1830. All the treaty of 1866 did wastodeclare tllat,pel“'sc.)ns
theretofore held in involuntary servitude should be free. In addition
to this, it provided that if the Choctaw and Chickasaw nations,
respectively, within two years from the date of the ratification of thp
treaty, adopted laws, rules, and regulations giving all persons of Afri-
can descent, resident in the nations at the date of the treaty of Fort
Smith (September 13, 1865), and their descendants, born prior to the
ratification of the treaty of 1866, all the rights, privileges, and immu-
nities of any other citizen of said nations, except the right to partici-
pate equally in the tribal properties, and in lieu thereof gave to each
such person and his descendant, theretofore held in slavery,40 acres of
land each, to be held on the same terms as the Choctaws and Chicka-
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saws held it, the Government of the United States would pay to said
nations the sum of $300,000. Tt also provided that if those persons of
African descent who were to receive 40 acres of land, in the event that
the nations adopted the laws, rules, and regulations giving them this
right, saw fit to remove from the nations and relinquish their right to
the said 40 acres of land the Government of the United States would
pay each of such persons $100.

Neither of said nations adopted the requisite laws, rules, and regula-

tions, or any other laws, rules, and regulations within the two years’
Nor has the Chickasaw

limitation of time provided in the treaty.
Nation at any subsequent time adopted any such laws, rules, and
regulations.
rules, and regulations conferring all the rights, privileges, and immu-
nities, including the right of suffrage, on all persons of African descent

resident in the Choctaw Nation at the date of the treaty of Fort

o

Smith, and their descendants, formerly held in slavery by the Choc-

taws and Chickasaws, prior to the ratification of the treaty of 1866.

Thus, under the laws, rules, and regulations of the Choctaw Nation
adopted in conformity with the treaty of 1866 no person of African

descent born after the ratification of the treaty of 1866, was entitled to |
any land whatsoever or to the same rights, privileges, and immunities

.0 =]
accorded Choctaw citizens. On the contrary, the same act expressly

provided that the descendants of these people should be subject to the
permit laws of the Choctaw Nation and allowed to remain in the
nation during good behavior only.

Thus, every allotment of 40 acres of land given to every person of
African descent in the Chickasaw Nation, whether he was held in
involuntary servitude or not, or his descendants, was a pure govern-
mental gratuity. Each and every allotment of 40 acres of land given

to each and every person of African descentr esident in the Choctaw

Nation and born after the date of the ratification of the treaty of 1866

has likewise been a pure governmental gratuity, for they had no rights |

under the treaty of 1866. There is and can be, therefore, no conflict
between property rights given to persons under the treaty of 1830 and

property rights given to persons under laws, rules, and regulations

adopted by the Choctaw Nation under and in conformity with the

provisions of the treaty of 1866, }
CONGRESSIONAL ENACTMENTS.

We now come to the Congressional enactments designed for the
purpose of the extingtishment of the tribal governments and the
allotment of the lands of the tribes in severalty. Every Congressional
enactment, commencing with the act approved March 2, 1889, which
created the first Commission to the Five Civilized Tribes, and that has
contained any instr: ctions to the Commission relating to the prepa-
ration of tribal rolls, has directed the Commission fo prepare the
rolls in conformity with the treaties and laws with and of the United
States. Every person enrolled as a Choctaw or Chickasaw citizen by
blood to the present day acquired his right to participate in the dis-
tribution of the tribal lands and moneys under and by virtue of the

treaty of 1830, and not under any acts of Congress or tribal laws or

customs.

The Choctaw Nation did, however, in 1883 enact laws,
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ACT OF JUNE 10, 1896.

A 5o
The first law conferring jurisdiction on the Commission toutlyle Ijblvg
Civilized Tribes to determine t}}le rlghtsltgfg g)ers’i)‘lﬁs 1:to etzn(;(; eélzgg tl?;
iti S ¢ roved June 10 : at ac
citizens, was the act approved J byt I ot i e
issi i or citizenship in the Chocta
Commission to receive apphcatlo_ns \ ;
and Chickasaw nations for a period of ninety days afte{ajppr]oval
thereof, and then gave positive instructions to the Commission how
’ . . . o
to determine the applications. It provided: S
i ini ications, sai ission shall respect all of the
Th: »termining all such applications, said Commission s : 2
LLVfbh gtt tll?e(slé\'teml nati%ms or tribes, not inconsistent with the laws of the United States,
and all treaties with either of said nations or tribes.

The same act confirmed the then—existin tribal rolls. : o
Now, what were the powers of the Commission vnder tIns act?
The Assistant Attorney-General for the Department of theE]ptell;lotIﬁ
in a decision rendered March 24, 1905, in the case of M_arly }za eli-
Martin, defines the powers of the Commission and the rights of app
cants vnder this law to be: L
) issi ] i * * % deny citizenship to those entitlec
he Commission had no authority to * _deny ci t ] e
thg;l(m under L;‘('ativs and laws with, and of, the U mte(l*Statos, or under Indian laws,
? - 1 3 1 * * 3
s, and customs not inconsistent therewith RNCRY ) 7 . |
us?ﬁle;se powers (referring to the powers of the Commission under the apo‘v? z;lct)t Wgul
to admit to cit izenship persons whose right was denied or not recognized by the triba
anthorities. g -
Mr. Cornisn. A statement has been made that is so ﬂagranth}
incorrect that I want to say a word about it. What is kno\{vn als tbeE
Mary Elizabeth Martin case. That decision was renderec ! )q
Attorney-General Campbell. By peremptory gr(ler the dfimsaon.‘xy as
referred to the Attornev-General of the United States and the decision
has been reversed. GE
Mr. Bavuivger. This interpretation runs through every decision in
these cases. ] i ST
The langrage of the statute is so plain that it needs no constr: c]tlon
by a court. It says exactly what it means and that meaning is ¢ ear.
“The object of that act was to secure the enrollment of the ve}["_\;
class of people we represent and who have been denied their property
rights by the Commission and the Department.

ACT OF JUNE 7, 1897.

Then followed the act of June 7, 1897, which defined “ rolls of citizen-
ship.”  There having been numerous tribal rolls prepared by different
tribal officials of the Choctaw and Chlcka_saw Nations, at different
times, and for various purposes, the question arose as to what par-
ticular rolls were confirmed by the act of 1896. The act of 1897
defined them to be: ¢

The last authenticated rolls of each tribe which have been approved by the council
of the nation, and the descendants of those appearing on such rolls, all(}L such additional
names and tfwir descendants as have been subsequently added * * * |

By operation of this law, as declared by the Assistant Attorney-
General for the Department of the Interior, in the case of Mary Eliz-
abeth Martin—
descendants of persons on a confirmed roll were defined and regarded as on the roll

where their parents were found, whether themselves actually on such rolls or not, and
although born after the rolls were made.
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NO ROLLS. CONFIRMED.

Inquiry disclosed the fact that the tribal rolls confirmed by the act
of June 10, 1896, contained many names fraudulently placed thereon
by the tribal authorities. Tt was discovered that no tribal rolls had

been approved by any
1897, and therefore no

tribal council as required by the act of June 7,4
tribal rolls were confirmed by that act.

Only a small percentage of the persons legally entitled to enroll-
ment in the nations had been enrolled by the Commission under the
act of 1896. The Choctaw and Chickasaw governmental authori-
ties denied the constitutional power of Congress to prepare tribal

rolls and allot lands in
Commission access to

severalty; the tribal governments refused the
the tribal records; the Commission had no

power to compel them to deliver up tribal records essential to a proper

adjudication of applica

tions for citizenship; in short, the Commission |

was rendered powerless to prepare correct and com plete tribal rolls.

ACT OF JUNE 28, 1898.

Accordingly these facts were reported to Congress by the Commis- |
sion and the Indian Committee of the House prepared a complete |
and adequate law clothing the Commission with absolute power to
prepare correct tribal rolls, and giving it plenary power to compel
all persons having any interest in the Choctaw and Chickasaw nations
to appear before it for examination; to subpeena witnesses and to |

compel them to testify

under oath, and to compel the Choctaw and

Chickasaw tribal governments to deliver over to the Commission |

all tribal rolls and reco

rds. In fact, the Commission was given every

power necessary to the preparation by it of complete and correct |
tribal rolls, and the act directed it so to do. Here are some of the
directions given the Commission under that act:

That in making the rolls of citizenship of the several tribes as re

* e L e

by blood of all the other trib

have been placed thereon by fraud or without a uthority of law, enroll
as may have lawful right thereto and their descer

made.

Said Commission shall make

they may be thereby identifi

tribes, or to adopt any other mes

such rolls. They shall have
the United States court in I

officers of the tribal governments and custodi

same to said Commission, and

contempt; as also to require all citizens of said tribes
enrolled to appear before said Commission for enrollment at such times and
as may be fixed by said Commission, and to enforce obedience of

quired by law,

said Commission is authorized and directed to make correct rolls of citizens |

es, eliminating from the tribal rolls such names as may
ling such only *
wdants born since such rolls were

such rolls descriptive of the persons thereon. so that
ed, and it is authorized to take a census of each of said |
ans by them deemed necessary to enable them to make
access to all rolls and records of the several tribes. and
ndian Territory shall have jurisdiction to compel the
ans of such rolls and records to deliver
on their refusal or failure to do so to punish them as for
and persons who should be so
places
all others concerned,

so far as the same may be necessary, to enable said Commission to make rolls as herein

required, and to punish anyo
said work.
It shall make a correct roll

the treaties and laws of the Choctaw Nation. and all tl

since the date of the treaty.

It shall make a correct roll of Chickasaw freedmen entitled to

under the treaty made in 1866

ne who may in any manner or by any means obstruct

of all Choctaw freedman entitled to citizenship under
reir descendants born to them

any rights or benefits
between the United States and the Choctaw and Chick-

asaw tribes and their descendants born to them since the date of said treaty, and 40

acres of land, including their present residences and improvements, shall be allotted
to each, to be selected, held.
shall be determined in such m

and used by them until their rights under said treaty
anner as shall hereinafter be provided by Congress.
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No person shall be enrolled who has vn(_,;.l .]’H:l'ei“;ni‘l‘();l‘v removed to and in good faith
Sc[’ﬂml i‘n 1}l“‘x fl‘m}(')‘]~]i'li’1( \111111111(1111)~]\‘1(<u21\;\11;111\ (irlll 1[;((‘1221'1111{1@ all duties required of them by
e 1;1(:\11 14 S : zhn'nis‘t(?r oaths, examine witnesses, and send for per:sonsv'andT
g e ‘-Tf’ 5tk shall willfully and knowingly make any false affidavit or
it e, and ax}y lk-)'(:llb(i?;-}‘ 'l)llf)r;attvr before any member of said C(_mnnission, or before
s to} an.y)}gigl l-ilthm;i;ud to administer oaths to any affidavit or other paper t(({
?)2yiil(()>tdlilr (()a,th tal‘{on before said Conu{lisst'y)n, sh}allf;)eilile(;emod guilty of perjury, an
\victi reof, she 3 is as for such offenses. 3
On'l(‘jlfn)g ‘lt(l{:)tl(l)l‘}z:11(1?:&jlirlilb«;g}l)gg)lwbg{(b; tili gecretqq (ﬁ] the j(r;t{celrl)(ﬁd;ﬁ ;Hl}llﬁg;rilta(ll,
v s are f hereon with their descendants afte
%I(;;ln tr}loetlll):ll:)\l::tl?l\lltlf(l)l ?)i;l:f);ﬁ;(q é?;;uiln.zelinarry according to tribal laws * * *
shall alone constitute the several tribes which they represent. .

The Commission under this act was directed to prepare trllbalv roylls
in accordance with the then existing law. The ex1(sit1ngd a(ix ﬁ;’; :.3
the treaty of 1830 and the act of 1896 as construéah atn : 1\? e
by the act of 1897. The treaty granted lands to the hoc a\tz\ a L
and their descendants and the law directed the Cqmrﬁlsslllon‘ to acc(()ilé A
rights to all persons and their descendants entitled thereto un
any treaty with, or law of, the United States. Ol z

In every one of these acts we find positive instructions ‘(; enfps
descendants of all person? antlttled to enrollment under any treatie

i r laws of the United States. b _

“l'tlyh(? Commission did not do that which it was directed to do. It
served notice by publication and otherwise upon all perso}ns{clall.réu;gt{
rights in the Choctaw and Chickasaw nations to app}e‘a.r )te}* Oiz(l)tice
certain places on certain days. No reference was made in thaf e
to the making of an application of any kind. The Copn‘msstonv} {ah
been instructed by the Department that under the law under w ucf
it was then proceeding it could not require nor exact _appl.)clatl_orvls Of
persons claiming rights in the two nations. But in vio atl%l 0
these instructions and the plain language of the statute the i{)m(i
mission compelled every person of mixed hgdl:n%r and nesrlio .blvqu
appearing before it to make an application for tq_f parj[‘l(u ar ki
of citizenship claimed by him. It informed all this class of persons
that they could not be enrolled as citizens by blood l.mlessy thc}\ nfmd
been previously recognized by the tribal authorities, which was
false. :

Q. What do you mean by once he had been r‘ccog:mzed by the
tribes?—A. The Commission construed the appearance of the n,a%ﬂ)e
of a person on a tribal roll as evidence of his membership in the t}';) (i
and informed persons that unless their names appeared on some txa a
roll it was useless for them to apply, which was false, the law fixing
no such requisite to enrollment by the Commission. T 'hls, tO(B
when the Commission had within eight months theretofore informe :
the Department that no reliance whatever popld be placed in h"lbat
rolls prepared by the tribal authorities. It informed the Departme.n
that the tribal rolls were loosely kept, any members of the govern-
ment being at liberty to take them home with him and keep them
indefinitely and to loan them to his neighbors, and it was because
of this that Congress gave the Commission the power to purge the
tribal rolls. : ] J !

It went further than this, and no persons of mixed Indian and
negro blood were permitted to make applications for enrollment as
citizens by blood, to which enrollment they were legally entitled, and
when such persons appeared before it the Commission arbitrarily
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wrote across the top of their examination the words: “In the matter
of the application of ———— for enrollment as a freedman,” and so
enrolled them. ‘

The Commission was instructed by the Department that in the
preparation of citizenship rolls and freedmen rolls it should compel
each person to appear before it for examination, under oath, his state-
ment to be taken down by the Commission to be subsequently trans-
mitted to the Department when these rolls were sent up for approval
by the Secretary. The Commission in the preparation of these rolls’
did not regard a single one, of the several instructions of the statute
and of the Department. Here are some of the records of the exami-
nation of these persons:

In the matter of the application of Lydia Jackson for enrollment as a Chickasaw
freedman. Lydia Jackson enrolled.

[Chickasaw freediman card 284.]
REBECCA SAMUELS.

~ Lam 28 years old, wife of Parker Samuels, from whom I am separated. My mother:
is Amanda, daughter of John Kemp. I have two children, Ivason Montgomery, aged
12, Bertha'Samuels, aged 7. My husband is a United States citizen.

Pavrs Vawney, September 13, 1898.

[Chickasaw freedman card 572.]
DORA M'GEE AND CHILDREN—ANNIE M’ GEE.

Joe Jackson states that: I have a daughter Dora, 28, wife of Jesse McGee, a Chicka-
saw. They have children—Annie, 15; Florence, 11; Mattie, 10; John, 7; Allison, 6;
Wade, 4; Ruby, 3.

ARDMORE, September 20, 1898.

Mr. Bavringer. This case is not dissimilar from the majority of
these cases. When Jesse McGee, the father of these children and
the husband of Dora, went before the Commission they would not
let him take with him his wife and children and appear with them
for examination, but they sent him off to the citizenship tent, where
Indians were examined. 'They sent his wife’s father off to the freed-
men tent to answer questions for his daughter and for these children.
Here is the record of their examination and all that was stated.
Nine of his children are on the freedmen roll with their mother. The
last-born child is on the Indian roll with its father.

Why was that last child placed there? The grandfather of these -

children was examined by the Commission for them under the law of

1898. The Cominission put them on the freedmen roll. Under the |

act of last year, April 26, 1906, you provided that new-born children
might make application for enrollinent, for that kind of enrollment
which they were entitled to. Old Jesse McGee had someone make
application for the enrollment of his last-born child, and the Com-
mission was compelled to put it on the roll of citizens by blood.

What has been the action of the Indian Office since this question

was raised before the select committee in Indian Territory? 1 was
informed by the Commissioner the other day that they intended to
take the name of that last child off the citizenship roll. Why? He
said there must be uniformity, and because it was easier to take that
name off the citizenship roll, where it legally belonged, and put it on
the freedmen roll, where there was no authority of law to place it,
than to take the names of the other children off the freedmen roll and
put them on the citizenship roll, where they are legally entitled to be.
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[Chickasaw freedman card 557.]

Epminp RoBErTs. I am 35 years old, and belonged to Carolina Colbert. My wile,
Sara?l‘d is 25, and belonged to the Eastmans. Children: Rachael, aged 11; Jamena,
aged '77; Charley, aged 6; Marcus, aged 4; and Jack, aged 2. Son of Ned Roberts,
enrolled.

ARDMORE, September 20, 1898.

FREEDMAN.

In the matter of the application of Esther Butler to the Commission to the Five
Civilized Tribes at Alikchi, Ind. T., April 20, 1899, for enrollment as a Choctaw
freedman, and being duly sworn and examined by Commissioner Needles, she
testifies as follows:

. What is you name?—A. Esther Butler.

. How old are you?—A. I can’t tell; pretty old.

. Who is your old master?—A. Peter Pitchlynn.

. Was he a Choctaw or Chickasaw?—A. He was a Choctaw. !

. Have you been living here in the nation all your life?>—A. Yes, sir.

Never went out of it?—A. No, sir; I was raised here. !

. Got any children living with you?—A. No, sir; I have some grandchildren,
though.

Q. How many?—A. Three. 2 :

(Enrolled Esther Butler and three grandchildren as Choctaw freedmen.)

L0

L0000

DEPARTMENT OF THE INTERIOR,
ComMmissioN T0 THE Frve Civicizep TRIBES,

.p v . X ! ¥
1 hereby certify upon my official oath as stenographer to the above-named Commis-
sion that this transcript is a true, full, and correct transcription of my stenographic
notes. 5 v
W. A. SMILEY.

Can any sane person contend that the examination record in the
case of Lydia Jackson sets out any tangible fact upon which her
status, either as a freedman or an Indian, could have been ascer-
tained and determined? All that is contained in the record is:

In the matter of the application of Lydia Jackson for enrollment as a Chickasaw
freedman. Lydia Jackson enrolled.

Mr. Branpecer. What, in fact, was her quantum of Indian
blood%—A. As a matter of fact it appears from the record she had
very little negro blood; the greater quantum, probably 75 per cent,
was Indian blood, and she never was held in slavery. .

Q. Under what act do you claim that the Commission was directed,
of its own motion, to ascertain who ought to go on the rolls?—A.
Under the act of June 28, 1898.

Mr. Loxae. And disregard tribal rolls entirely?—A. Disregard
everything and put only names on the roll that were entitled to be
put on under any treaty with the United States or law of Congress,
under any treaty or law of the tribes.

As a matter of fact the statements appearing on these records are
not the testimony given before the Commission by the persons appear-
ing. These records contain merely such portions of the statements
made by persons appearing before the Commission as the Commission
saw fit to record. There is, and can be, no possible question as to the
correctness of my statements. Jven where persons attempted to
make application for enrollment as citizens by blood their written
applications were returned to them with specified instructions that
the applications would not be received, but if these persons would
make applications for enrollment as freedmen the Commission would
receive them and so enroll them. Here is a sample of the refusal
of the Commission to receive the applications of these people.
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Mr. Baruinger. When Captain McKennon was before the select
committee sitting at McAlester, the question was asked him, ‘‘Did
you, before these people were enrolled, inquire if they were of Indian
blood?” He said, ‘‘No; the one thing they were looking for was
negro blood.” :

Mr. BraxpEGEE. You claim they were not compelled to make any
application whatever?—A. None whatever, and even when they
attempted to comply the Commission absolutely refused.

DEPARTMENT OF THE INTERIOR,
CommrssioN 10 THE Frve Crviuizep TRIBES,
Muskogee, Ind. T., March 16, 1901.
Prince BurLer, Grant, Ind. T.

Dear Sir: Receipt is hereby acknowledged of the application for enrollment as a
citizen of the Choctaw Nation of George Butler, the infant son of Prince and Mary
Butler, born April 3, 1900.

The application is again returned for the reason stated in the Commission’s letter
of the 23d of February. The mother of the child appears upon our records as listed
for enrollment as a Chickasaw freedman. There is inclosed you herewith a new blank
application, which you will have made out in conformity with the corrections made
in_leadpencil upon the application returned you herewith.

Upon the return of the new application in proper form for the enrollment of the
child as a freedman the matter will be given further consideration.

Yours truly,

, Aeting Commassioner.
By Mr. SUTHERLAND:

Q. The effect of that is that the Commission declined to receive
an application from this person to be enrolled as a citizen.—A. Yes,
sir; and that refusal now prevents a correction of his erroneous
enrollment as a freedman. This, nor no other person, was under the
act under which he was enrolled, compelled nor authorized to make
an application.

Q. The demand and application should be for enrollment as freed-
men?—A. When the Commission sent out notice to all persons to
come in and appear before it for examination, that notice did not
inform these or any other people interested that they would be
required to make an application. '

Mr. BRANDEGEE:
Q. What term did they use in that notice requiring them to come

mm?—A. On July 28, 1898, the notice directed them to appear before
the Commission for examination.

By Mr. McCuMBER:

Q. The Commission, as I understand it, took the position that
the freedmen were not entitled, under any circumstances, to be en-
rolled%—A. Yes, sir.

Q. They could not be enrolled as citizens, and therefore there was
no necessity of considering their applications?—A. Yes, sir.

Mr. C. D. CLark:

Q. Does the law require the Commission to reduce to writing the
examination in each case and to show in writing the eligibility of the
applicant for enrollment?—A. The law directed it to make complete
and correct rolls, and gave it the power to subpcena these people and
witnesses, and the Department directed it to bring these people before
it and examine them under oath and take down their statement in
writing.
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By Mr. LoxNG: W

Q. Has Congress ever closed the rolls of this Commission?—A.

Yes; they were closed in 1902, so far as exaémnatlon of applicants or
reception of applications were concerned.

tha.lef&g)d approv}gg them?%—A. No; these rolls have not been ap-

roved. They closed the date for application. The zxdltl(ilcatlon
1s still going on. i

By Mr. BRANDEGEE: b

Q. They didn’t tell them to preserve these statements?—A. Yes,
sir; in order that the Department might know what the examina-
tion was, for the Secretary, under the law, had to approve these rolls. -

Q. Do you mean the language of the act of 1898 directed them to
preserve the testimony?—A. The language of the act does require
1t. The departmental order to the Commission directed them to do
th%ls‘.he Commission knew of the Indian blood and descent of these
persons when it arbitrarily enrolled them as freedmen, for on the
same day that these examination records were prepared the Com-
mission prepared a field card, which is held by the Commission not
to be a part of the confirmed records, on which card appears the
name of their Indian parent and his or her enrollment as an Indian.
(Field card examined.)

Mr. McCuMBER:

Q. 1 would like to know if this objection to enrolling them was not
pursuant to the Choctaw act of 1883, seventh provision:

Be it further enacted. That intermarriage with such freedmen of Afr@('gm descent
who were formerly held as slaves of the Choctaws and have become citizens, shall
not confer any rights of citizenship in this nation, and all freedmen who have married
or who may hereafter marry freedwomen, who have become citizens of the Choctaw
Nation, are subject to the permit laws and allowed toremain during good behavior
only.

Was not that the act under which they declined to admit these
people?—A. That act, like all acts of the Choctaw and Chickasaw
nations, was ineffective because it did not prescribe any adequate
penalty, or render the children of such marriage illegitimate, the
penalty for violation being fifty lashes on the bare back.

By Mr. BRANDEGEE:

Q. In the Commission’s decision did it cite that paragraph he has
read as a basis for its decision?—A. No. They don’t refer to these
laws, but they say this is the Indian custom.

Q. That act is that a marriage shall not confer any property
rights?—A. It could not deprive a person of tribal rights which he
acquired by reason of his Indian blood and descent under the treaty
of 1830, for such a law would have been in conflict with the Constitu-
tion, laws, and treaties of the United States. All the decisions of
the Commission were made verbally in the field. There are no written
decisions to be found.

As soon as it was known that the Commission had placed the names
of these persons on the freedmen rolls, appeal was taken to phe
Department, and in the first case that reached the Department, which
was referred to the Attorney General’s Office, ‘the holding of the Com-
mission was reversed, the Department holding that any person of
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Choctaw or Chickasaw blood was entitled to enrollment as
by blood, provided only he made an application prior to December
24, 1902.  Under this decision of the Department if persons could
show by competent testimony that they had applied to the Commis-
sion for enrollment as citizens they could secure a correction of their
previous erroneous enrollment. Accordingly, the Commissioner, on
January 2, 1906, issued the following notice to all persons who
claimed they had been erroneously enrolled as freedmen :

In cases of petitioners who do not appear from the records of this office to have for-
merly applied for enrollment to the Commission to the Five Civilized Tribes as citi-
zens of the Choctaw and Chickasaw nations within the time prescribed by law, the

* Commission will require conclusive evidence to the effect that application ‘was made
or attempted to be made within the time specified for that purpose.

Before this notice was issued the Commissioner had prepared under
Departmental instructions a draft of a bill for the purpose of winding
up the affairs of the Five Civilized Tribes. The draft prepared by
the Commissioner was submitted to the Department of the Interior
immediately after the decision in the Joe and Dillard Perry case,
establishing their rights, which was in N ovember, 1905. The Secre-
tary appointed a committee composed of officers of the Interior
Department to examine the proposed draft of a bill prepared by the
Commissioner. That committee supposedly examined the bill and
transmitted it to the Secretary, with a supposedly explanatory report.
The Secretary of the Interior examined the bill also, as he stated in
his communication of transmittal. Says he:

I have carefully examined the provisions of said bill and earnestly recommend that
the matter receive early and favorable consideration by Congress.

In that bill was section 4, about which so much complaint has been
made. No man on this committee knew the object sought to be
accomplished by that section or its evil results, and careful pains were
taken that every member of this committee should remain in igno-
rance. The section itself appeared innocent enough. It provided:

Sec. 4. That no name shall be transferred from the approved freedmen, or any
other approved rolls of the Choctaw, Chickasaw, Cherokee, Creek, or Seminole tribes,
respectively, to the roll of citizens by blood, unless the records in charge of the Com-
missioner to the Five Civilized Tribes show that application for enrollment as a citizen
by blood was made within the time prescribed by law by or for the party seeking the
transfer, and said records shall be conclusive evidence as to the fact of such applica-

tion, unless it be shown by documentary evidence that the Commission to the Five
Civilized Tribes actually received such application within the time prescribed by law.

ByjMr. Lone:

* Q. Section 4, as it was prepared by the Interior Department and
transmitted to Congress, did not contain the last few lines ¢—A. No,
sir; it did not.

Q. That was put in at your suggestion?—A. Yes, sir.

Mr. McCumBER. And with regard to the words “record evidence”
and “documentary evidence?”’—A. That is in the last amendment.

Mr. BranprGeE. Do you claim that up to the time of the passage
of section 4, which made the records of the Commission conclusive
ugon the question of an application, unless documentary evidence is
offered that these people could be and were entitled to, under the
law, enrollment as citizens by blood ?—A. Yes, Senator. Until Con-
gress enacted section 4 they were all entitled to show by competent
evidence that they attempted to assert their right to enrollment as

a citizen
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itizens by blood when before the Commission at any time between
Sﬁ;lzslll;),bl}%b& to December 25, 1902—although the law under .W'th}Zil:
they were enrolled did not require any application or assgrtl(;ll} 0
right of any kind—the Commission being directed to gtscevrtam td‘l‘s—
and upon proof that they did make an assertion of right as In l11411s
they could have their names transferred from the freedmen ro }tlo
the roll of citizens by dbloog, provided the Commission and the
, would consider the case. 3 g 1)

‘ Del&irtﬁ(l)i\n(: When were the rolls closed?—A. No exannn&;tmns or
applications could be conducted or received after December 25, 11902.

Mr. BaLLiNGeR. I think that it can be clearly show_n—-{ have
attempted to do so—that there is no decision of any Departmenli 0¥
court that deprives these people of their rights because of lack o
Indian blood. That they are citizens of these nations there is Iﬁo

uestion, and the only thing that has barred them has bee.l} the
illegal holding of the Commission and illegal acts of 'th(i .Comnnssdlon.
If the Commission had made a record of ‘thelr apphcaulo’ns, made a
record of their Indian blood, we would not be here to-day. /i !

In its report the committee pretended to give an ex;planadlqg 0f
the provisions of section 4. Here is what that committee said o
section 4: i ’

Section 4 prohibits the transfer of a name from the approved freedmen or other
roﬁg (:1'12:?1(? t};f{;lclil:tfrltlil (i'()tlll (I>li i‘(lltlgin: ?)f blood unless agg))li('atinn for enrollment as
citizen by blood was made within the time prescribed by law. .

This explanation could not have been intended to explain. If the
committee had designedly prepared a statement for the sole pduTIE?SS
of concealing the object sought by section 4, it could not have drafte
a more adroit statement than the one submitted. The statement
did not even set out the requirements of the section; it did not state
that at the time the class of persons with which it was dealing were
examined by the Commission; that there was no authorlty or law to
compel or require them to make an application, and lf‘_ ﬂley Ir(lladete}tln
application for enrollment it was of no force and effcct under the
statute under which they were enrolled; it did not state that the
records which were made conclusive were absolutely silent as to any
assertion of right to enrollment as a citizen by blood; it did not state
that the Commission while in the field disregarded the instructions of
the Department and did not make a record of the actual testimony
of the applicants; it did not state that if section 4 was enacted 1nt3
law it would deprive 1,500 persons who were, under the treaties an
laws with and of the United States, entitled to enrollment as Indians
by reason of their descent, blood, and residence, to such enrollment;
it did not state the rights of these persons to have their names trans-
ferred from the freedmen roll to the roll of citizens by blood had been
judicially ascertained by the Department.less than thirty days beforg
the transmission of the report to Congress; it did not state these an
numerous other well-known facts pertinent to an intelligent under-
standing of this question. But both the committee .and. the %eci‘lg-
tary stated that they had made a thorough investigation of tl 1}sl
section and the Secretary earnestly recommended that the bill wit
this section in it receive early and favorable consideration. !

That section was enacted into law, and what has been the result?
Not one single name of a person on the freedman roll has been trans-
ferred to the roll of citizens by blood. The first case referred to
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the Assist:nt Attorney-General under section 4 w.s the case of @
children of Katie Wilson who were the children of a recognized ai
enrolled Choctaw citizen by blood. After reviewing the Indi
blood and descent of these children and stating that they we
enrolled by the Commission under the act of 1898, the Assista
Attorney-(General says: )

All this, however, is immaterial in view of the provisions of section 4 of the i
approved April 26, 1906. ]

Under the facts stated by the Commissioner these applicants come clearly witl
the inhibition of this provision of law and their request to be transferred can not
granted. Itisnot claimed in the papers now before me that application for enrollm
as a citizen by blood was made within the time prescribed by law by or for any!
these persons, nor is there anything to indicate that any of them come within {
exception in the law. In other words, there is nothing tending to impugn the ¢
rectness of the statement that no such application was made. ]

The law prohibits the transfer of these names and the application must for th
reason be denied. ]

It is not intended by this to express any opinion as to the merits of the case orl
to what action would have been proper in the absence of a provision like that of
act of April 26, 1906.

Both the Comamission and the Department have resorted to eve
technicality known to them to deprive these applicants of an
rights which they have even under section 4. ‘

In the case of Calvin Newberry et al. the Comirissioner hé
that where an application was made to the Con sion in 190
and appears of record on the dockets of the Comriission, but whi
was subsequently transferred by order of the United States coul
of the southern district of Indian Territory to said court and whil
has never been actually returned to the Commission, that as #
application is not actually in the custody of the Commissioner #
party is barred from securing a transfer of his name and the nau
of his children under section 4. The Indian Office affirmed 1lé
than thirty days ago the holding of the Commissioner in this case.

This is a fair illustration of the absurd teehnicalities employs
by the Commissioner and the Department to defeat the rightsH
these parties.

The Commissioner and the Department have for the past 8
months invoked a decision approved pro forma by the Secretaff
and which was written by a man insane at the time he prepar€
the decision, and who was within a few days thereafter adjudge
by the supreme court of the District of Columbia to be insane, an
by its decree incarcerated in the insane asylum across the rive
and who has since died in the insane asylum, to defeat rights n
defeated by section 4. The decision prepared by this lunatic decidé
questions not in the record, and not before the Department in thi
case for decision, on mere technicalities with reference to the maki
of an application and did not refer to the merits of the case.

This decision now being strictly adhered to by the Commission
and the Department is diametrically opposite to every decision re
dered by the Assistant Attorney-General for the Department of
Interior and the Attorney-General of the United States in the
cases. This would be grotesque were it not for the fact that perso
are being deprived of property rights by adherence thereto.

Mr. McCumBER. He married a negro woman. His children appe
on the 1895 census roll%—A. I presume the general custom followd
was the reverse, but the Choctaw and Chickasaw nations have do
all kinds of funny things.
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It is because of these facts that we are pleading for mandatory
legislation that will leave no discretion whate\jer vs_*ith el.thel_‘ the Com-
missioner or the Department in the determination of this class of

cases.
RIGHTS OF APPLICANTS RECOGNIZED BY TRIBAL LAWS.

It has been contended by both the Commissioner and the attorneys
for the nations that persons of mixed Indian and negro blood had no
right under tribal laws, customs, and usages, ar_ld thergfere they are
barred from participating in the distribution of the tribal property.
Every adult male person of this class is and ever has been, under the
Choctaw and Chickasaw constitutions, eligible to hold any office from
principal chief down to the lowest office under the tribal government.
The constitutions of the Choctaw and Chickasaw nations prescribe
the qualifications to hold high office to be: (1) A free male citizen; (2) a
lineal descendant of the Choctaw or Chickasaw race; (3) residence in
the nation.

Is it possible that a person is eligible to hold any office in a nation
and is not a citizen of that nation?

It has been contended by the Commissioner and the attorneys for
the nation that some of these persons are illegitimate. That we deny,
and assert that they are each and every one legitimate; that their
legitimacy has been declared by the courts of the country. In the
case of Wall ». Williawson (11 Alabama, 839), which was a Choctaw

case, it was held that the 1ere living together of a Choctaw man and -

woman constituted a valid arriage, and that the abandonment of
the woman by the man constituted a valid divorce, and that the chil-
dren were legitimate.

In this case the testimony showed conclusively that such was the
custom of the Choctaw Nation, and it is well known to every person
familiar with conditions in the Choctaw and Chickasaw nations that
this was the custom down to the time the Commission began its work.
In the case of Wall ». Williamson, reported in the eighth Alabama
reports, the court says, in referring to the tribal laws and customs

relating to and controlling marriage and divorce among the
Choctaws:

Whatever may have been the capacity of the husband to abandon his wife, and
thereby to dissolve the marriage if both had become residents of Alabama, after the
tribe had departed from its limits, it is very clear that the same effect must be given
to a dissolution of the marriage by the Choctaw law as given to the marriage by the
same law. By that law it appears the husband may at pleasure dissolve the relation.
His z}bandonm_vnt is evidence that he has done so. We conceive the same effect must
be given to this act as would be given a lawful decree in a civilized community dis-
solving the marriage. However strange it may appear, at this day, that a marriage
may thus'oumly be dissolved, the Choctaws are scarcely worse than the Romans,
gho permitted the husband to dismiss his wife for the most frivolous causes. (Story,

onfl. of Laws, 169.)

This decision was adopted by the supreme court of the State of
Missouri in determining a similar question and the same general prop-
osition has been adhered to by many other State courts, there being
1o exceptions that we have been able to find. ;i
£ anvt(})lf these persons were legally and lawfully married under the
= S _0d e United States, and many more were legally and lawfully

arried under the laws of the Choctaw Nation, but the records of

S. Doc. 257, 59-2—2

/
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their marriages can not now be producedbecause no records were kept.
If by their failure to produce these marriage certificates their children
are rendered illegitimate, then the great majority of the people of the
Choctaw and Chickasaw nations are illegitimate, for they can not
produce marriage certificates or court records, and but few even know
the import of a marriage license.

Laws were enacted by the Choctaw and Chickasaw nations pur-
porting to regulate marriage and divorce, but each and every enact-
ment 1s deficient and lacking in all the essentials of a positive law.
No penalties are prescribed for violation of the laws. It is not pro-
vided that a marriage contracted contrary to the terms of the law
shall be invalid or the children born of such a marriage shall be ille-
gitimate. It is not provided that a divorce procured other than pre-
scribed in the statute shall be void, and the Choctaw and Chickasaw
people have treated those laws as a dead letter, wholly disregarding
them, and continued their social relations under the former tribal
customs.

But if everyone of these persons is illegitimate, as has been so
strenuously contended by both the Commissioner and the attorneys
for the nation, and which will probably be insisted to-day, they
would still be entitled to enrollment as citizens by blood of the
Choctaw and Chickasaw nations if the Commission had performed its
duty under the act of June 28, 1898, and had placed in the examina-
tion records a statement of their Indian blood and descent, and the
actual statements made by them when examined.

This is not to bare assertion of counsel. It is the finding of the
Assistant Attorney-General for the Department of the Interior, the
highest tribunal authorized by law to pass upon their rights. Here is
what he says of their rights in an opinion rendered February 21, 1905,

affirmed in an opinion rendered November 11, 1905, and reaffirmed

September 26, 1906:

The treaty right (referring to the treaty of 1830) was to the Choctaw and Chickasaw
nations and their descendants. Descendants, as pointed out in the case of James W.
Shirley, is a term of wider significance than heirs, or legitimate issue, and includes
those springing from an ancestor whether legitimate issue or not. The descent of the
applicants is fully and indubitably shown to be from Charles Perry, a Chickasaw by
blood, recognized by him and born of a union that he and Eliza evidently regarded as a
lawful one, openly avowed and by the Chickasaw Nation tolerated, which it did not
compel him to abandon or impose the penalties of its laws upon him for contracting and
observing. The law properly enough imposed no penalty or contamination of blood

upon the innocent issue of such a union. I am therefore clearly of the opinion that

the applicants are entitled to be transferred to the roll of Chickasaws by blood. :+ 4

Q. When was that decision%—A. The third one was September 26,
1906. The second, November 11, 1905.
February 21, 1905.

By Mr. BRANDEGEE: A
Q. November 11, 1905, the Joe and Dillard Perry case was decided,
under which decision, if it had been under the act of 1906, which we
adopted, these people would not have been on the roll%—A. No, sir.
Q. In the decision of that case—the second decision—that under
this act of July 1, 1902, the rolls having been closed they were no
entitled to be considered. Then you produced some additional
evidence showing that they had made application before that?—A.
The second decision was that if they had not been able to establish by
competent evidence that they had made application prior to Decem

The first one was rendered
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ber 24, 1902, and as they could not establish that by competent
evidence they were barred. Then it was subsequently found that
they had made an application in writing to the Commission and that it
was on file, and that that application had not been certified up as a
part of the record in that case. Then came the third decision, of
September 26, 1906, in which they were ordered to be enrolled.

By Mr. BRANDEGEE: :
Q. It was a continuing application*—A. Yes, sir.
By Mr. WARNER:

Q. At what time is it necessary to show that an application was
made?—A. Any time between June 10, 1896, down to the 25th day
of December, 1902.

Q. Most of these children are children of Indian fathers and negro
mothers?—A. The majority of them are.

Q. Are there any exceptions?—A. Yes. There are instances
where the offspring is of an Indian woman and negro man.

By Mr. C. D. CLaArk:

Q. In other words, where the negro blood comes from the father %—
A. Yes, sir.

Q. What was the holding of the Commission?—A. In substance
this. That where any person had a strain of negro blood in them
descending from an ancestor once held in involuntary servitude that
the servile blood contaminated and polluted the Indian blood and
render such person incapable of taking land under a treaty with the
United States.

By Mr. Lowa:
X Q. The Commission followed the rule followed by the tribe?—A.
0, sir.
Q. Tt was the rule under which the tribal rolls were always con-
structed, was it not %—A. No, sir.

By Mr. BRANDEGEE:

Q. What had been the tribal law —A. There is no tribal law.

Q. Tribal custom then. They had the tribal rolls as a basis?—A.
I can not answer that.

Q. Is it not a fact that the tribes did follow the laws of the South-
ern States at the time the tribes held these slaves?—A. In many
cases where a person was liberated, for instance, in 1860 they were
adopted into the nation.

By Mr. Long: ”

Q. When the Commission holds the other way they are following
what before the war had been the custom of these tribes of Indians.
Does the same follow here?—A. I can not say what the tribal cus-
tom was.

Q. I am speaking of the custom of making up the rolls of the tribe.
The roll of negroes and the descendants of mixed blood, where there is
1o special legislation, how they come to make up their rolls*—A. The
Choctaws appointed committees to go out and prepare tribal rolls.

Q. On what theory would those committees act when they came to
a person of mixed blood?—A. In many instances they enrolled them
as citizens and their names appear on the tribal rolls.
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By Mr. C. D. CLARK:

Q. I understand that these rolls that had been prepared by th

tribe—the correctness of them is now disputed, both by the Commi
sioner and the Five Civilized Tribes?—A. By the tribes themselve
Yes, sir; that is a fact.

Q. And the dispute is made because the rolls had been imperfec

made?—A. They were very careless and the officials corrupt :
making up the rolls. 1

Q. In other words, that both the tribes and the Commissioner ¢
dispute them and do dispute now the correctness of the tribal rolls%
A. Yes, sir; notwithstanding that fact, they insist upon adberingH
those rolls as a basis for citizenship.

Q. Did the Commission misconstrue the law when they took the
rolls as a basis?—A. Under the act of 1898 the Commission Wi
authorized to disregard any tribal rolls. '

Q. What did the Commission do. Did they disregard all rolls ai
make one of their own?—A. Certainly. There were many fi
bloods down there that were not on any tribal roll:

By Mr. BRANDEGEE:

Q. New names were added —A. Yes, sir.

Q. And old names were stricken off =—A. Yes, sir. ,

Q. Did the Commission make a new roll, disregarding the rolls!
the tribe%—A. Yes, sir.

It has never been contended by the Commissioner or the Depal
ment that an illegitimate child begotten by an Indian man on a wi
woman, or on a woman of any other race or nationality otiier thax
negro, was not entitled to enrollment as a Choctaw or Chickasi
citizen by blood. We contend that a child begotten on a neg
woman is entitled to equal rights. It has never been held by ¢
Commissioner or the Department that a child of one part Indi
blood and thirty-one parts white blood, whose father or mother wai
member of the Choctaw or Chickasaw nations was not entitled
enrollment as a citizen by blood. We respectfully contend that
such is the case that certainly a child of a recognized Indian moti
or father, possessed of a greater quantum of Indian blood, although
negro descent on one side, is equally entitled to recognition. 3

We respectfully contend that these persons are Choctaw and Chie
saw citizens by blood; that they are lineal descendants by blood of
identical persons to whom the grant was originally made; that &
acquired their citizenship in the Choctaw and Chickasaw nations!
descent from recognized citizens by blood thereof, by birth in
nations, and by continuous and uninterrupted residence therein §
allegiance thereto. These are the essential elements of citizensl
for can it be denied that the child of a recognized citizen of a na#l
born in the nation, and owing its allegiance to that nation and @
other, is a stranger to its parents’ allegiance and parents’ citizens!
This is the fundamental and universal law of all organized socie
and States and essential to their continued existence as such.  In
State and by no government has it ever been held that the offspt
of a citizen is a born stranger to the parents’ allegiance, outcast 1
the parents’ civil state and citizen of no other State. Such was
the law of the Choctaw Nation as declared by the chief justice of
supreme court of the Choctaw Nation. ]
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I will now show you from a decision of the supreme court of the
Choctaw Nation that the birth of a child to a recognized and enrolled
parent conferred upon the child full citizenship, and that the enroli-
ment of an ancestor carried with it the enrollment of his descendants.

Wm. Buckholts was admitted to Choctaw citizenship by the supreme
court of the Choctaw Nation in 1872, under act of the Choctaw Nation

" of March 20, 1872.

‘Buckholts asked the court to include in the judgment admitting
him to citizenship ““the names of his descendants, but was informed
by the chief justice that this was unnecessary, and that his recog-
nition as a Choctaw by blood carried with it the recognition of his
children. A judge of the court testified that such was the custom of
the court.

The Commission to the Five Civilized Tribes enrolled the descend-
ants of Wm. Buckholts under the act of June 28, 1898.

The attorneys for the Choctaw Nation protested against the enroll-
ment of Buckholts’ descendants by the Commission on the ground that
the father of these descendants, and son of Wm. Buckholts was living
at the time of his father’s admission by the court, and the court not
having included his name in the judgment, he could acquire no Choc-
taw citizenship by virtue of the admission of his father.

Held by the Assistant Attorney-General: “The supreme court cer-
tainly had jurisdiction to construe and announce the effect and force
of its decree and to conclude the Choctaw Nation by such interpreta-
tion of its law.”

By Mr. BRANDEGEE:

Q. Is this the pith of your claim or not, that although in effect
these freedmen that you represent, or some of them, did apply in the
field for enrollment, and that there is no record in the Commissioner’s
office that any such application was made?—A. Yes, sir.

Q. And that that being so they are barred by the language of this
act of ours? Where that is so, there has got to be documentary
evidence that they made application %—A. Yes, sir.
sirQ. And the Commission failed to preserve the application 2—A. Yes,

Q. And that these people did make application?—A. Yes, sir.

- Coupled with this legislation we passed last year, these people
are barred from what would be their rights but for that?—A. Yes, sir.

CoMMITTEE ON INDIAN AFFAIRS,
UNITED STATES.SENATE,
R Washington, D. C., January 24, 1907 .
The committee met at 10 o’clock a. m.

Present: Senators Cla 1

iy ) pp (chairman), McCumber, Clark, of Wyo-
En)lm%(, Long, Warner, Sutherland, Brandegee, La Follette, Dubois,

ark, of Montana; Teller, and Stone.

The Cramyax. Mr. Cornish, you may proceed.
r. CORNT >

shall adis SH.er. Chairman and gentlemen of the committee, I

the right efss myself to the question presented by Mr. Ballinger, as to

i ego ; 1?1' ce&‘tam‘persons heretofore enrolled as freedmen and alleged

not as fr 1(31(9 negro and Indian blood and entitled to be enrolled,
éédmen, but as Choctaw and Chickasaw Indians.
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I am not insensible of the responsibility that rests upon me
one of the representatives of the Choctaws and Chickasaws to
place this matter before your committee that you will intelligent
grasp the issues presented and be able to justly and fairly pass upe
those issues and do that which will be right and lawful in the prer
ises. The responsibility not only rests upon us as representative
of the tribes, but on you as representatives of the great Governmer
of the United States, the guardian and protector of the property ¢

these Indian tribes.

This proposition is a new one, and in all of the matters whic
have been presented to your committee for the past ten years, o
since the Government of the United States began its administratio
of citizenship for the tribes, it has never been heard of until withi
a less time than two years ago. If these contentions should be esta/
lished and you should feel that this act which is proposed (an
which would be in violation of every custom and usage of the tribe
as well as every law of the Government of the United States Al
every decision of every tribunal of the Government of the Unite

States) should be taken it would mean the taking away from ¢l
Choctaws and Chickasaws of property to the value of many millie
of dollars. It would be revolutionary as to the work of the Go

ernment and would upset its work in citizenship matters for
past ten years.

Now, as a first proposition, it is asked that this proposed actior

if taken, be based upon a construction of the word “descendants

contained in the treaty of 1830. It is maintained that if it can L
shown that a particular individual person is the physical progen
of an Indian man that he becomes such a descendant as, withi
the meaning of the treaty of 1830, would make him entitled to pai
ticipate in the distribution of the tribal property of the Choctaw
and the Chickasaws and to receive property as an individual of tk

value of from $5,000 to $10,000.

Senator CLARK, of Wyoming. Is that the estimated value of eac
one of those shares? ‘

Mr. CornisH. Yes, sir; that is the estimated value of an allotmen

in the Choctaw and Chickasaw nations—from $5,000 to $10,000.
is 320 acres of land, and in addition to that there will be anoth
allotment of land, and also participation in the moneys of the tribe
Senator Lone. Did you say 320 acres of land? 3
Mr. CornisH. Yes, sir; an average of 320. If it is poorer land
mesans a greater number of acres, and if it is richer land it may be 16
acres. ;
I suggest, 2s I have already stated, that the magnitude of th
subject requires that the Congress of the United States and this €0 D
mittee should certainly move with great deliberation snd very slowl
before upsetting everything that hes been done by the tribes for ge
erations, and everything which hes been done by the Government ¢
the United States'in the administration of these matters, and und
the laws provided by Congress. E
Now, I return to ‘a discussion of the word “descendants.” Geél
tlemen, I do not believe that the representatives of the Gover
ment of the United States and the representatives of the Indial
meant that the use of the word “descendant” in the treaty
1830 had the meaning contended for. If you should pass a la

at this time it is no

that meaning to the use
) Q

¢ descendants,” as use

and if we could look only

only

hatev ani hat wo 7 is 1
hatever meaning that ) ) » ‘ o
::n(i1 tf flood of ligh? is thrown on its meaning by an examination of th

ke

ate & ble
1t T (I‘eatles) was llltell(led to 11&;;6 a Ilatura y usllal, a-lld reasona

I( b

me(‘;nlng.

ﬁ%gflgeflisté) agsis*%‘to that word the meaning which you generally would

i rord if you were using it at this time. ] L
%ivsig)v t(ge gz)giiitiogs as they exist at tlﬂs tlme,dt}{l‘a('i this ((io;ntlbm}t(iare:
i y f that wor escendants,”’
and this Congress would make use o A
ing to those who were members of the Choc %
;Zievl;rlillgtigns in such a way as to confer property rights Ppgn I?n
individual who is the illegitimate child of an Indian man znd any
kind of a woman, whether negro or white woman.
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asonable to suppose that you would give

: ;‘fe tlsl?zt word. I believe the use of the word

d in the treaty of 1830, if it stood alone,

to that word itself (-im(% we can nﬁt 10(;1;
q 7ill show you a little later on, becau

o, ool “rld Ifmy the in that treaty is modified,

i 7 at the whole
i the construction of that word that 1
e upfr]loelileve that those representatives at that time

I do not believe,

I iat hat treaty?
ANDEGEE. Who are the negotiators of t :
%frna(ggll‘u&gm Gen. John Coffey was, Ibbeheve, the representative of

: 5 e e

ent of the United States; he was the commissioner up
Eﬁg (;gglffl?im Of course it was afterwards debated and ratified tb?ir
Congress, but he was the commissioner who preliminarily negotiate
the treaty.

Now, in order to establish the point which I am now considering,

ing that those persons are the physical progeny of an Indian
fr(l);,lee—dslxlrll% tWe do notp concede that—but conceding the fa.cth thaz
these 1,000 or 1,500 persons who are now asking property rights }?
the hands of this committee and this Congress were begotten by
Indian men and are the physical progeny of Indian men upon ilegrg
women, or other women for that matter, and therefore illega a_nY
illegimate children, I do not believe that this committee would give

that word “descendants” such a definition as would violate evler)i
18;fw, custom, and usage of the tribes and be at variance with the law
of the land. g

Senator SUTHERLAND. Is it your idea that the word “descendants
is used there in the sense of heirs? j

Mr. Cornisu. I think it would be unprofitable for us to look for-an
academic definition of the word ‘‘descendants”’ and I do not believe
that the rights of Chickasaw and Choctaw citizenship should be con-
ferred or were intended to be conferred Upon persons §1tuated as those
persons were situated. Yes; I willanswer your question a‘fﬁrmatlvely.

Now, gentlemen, I stated that an examination of the later treaties
throws a flood of licht upon the use of that word in that treaty, and
when we examine the later treaties it develops, I think, conclusively
that we can not look to the word “descendant’ as used in the treaty
of 1830 to determine who are to share, or what classes are to share,
in the distribution.

he language of the second article of the treaty of 1830, as con-

tended by counsel for claimants, is as follows:

" Jni St or a grant specia o be made by the President
of the Unlteg}é?agg;nﬁ%l?t(ﬁszc tlon{}ércgnaégz}gdl I;E)Ctlﬁg %ﬁoctaw Nati'onya tract of coun-
try west of the Mississippi River, in fee sfmple, to them and their descendants, to

insure to them while they shall exist as a nation and live upon it * * * (and
then follows the description).
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It is also true that it is provided by the first article of the £ ,:
of 1837, under which the Chickasaws purchased an interest in
lands, that—

s ey rever unjust and
: progeny, such a definition, however unjt
shysical progeny, st ey :

oo a]l)ﬂé it Ul;l}\' be, can have no application to the »lanllds thgélﬁ
4 reasonw and Chickasaws and the terms and conditions 1 nder w ;
: ; Dine : 2 . octaws |, for it is expressly agreed by all the contracting parties

It is agreed by the Choctaws that the Chickasaws shall have the privilege of forn hey are held, @EiL LS. 03 he United States and the Choctaws and
a district within the limits of their country,to be held on the same terms that the ¢ d the pﬂrties in interest (the nited o ST E e ts of the parties
taws now hold it. * * 1 hickasaws) that the former treaties hxm‘g the rights o 1 ];d i
’ lr?a unsatisfactory to all, and that they should be abrogated ar
e : ) J

side and that . e b
# % * it is necessary for the simplification and better undelstanmln%loi 1%13\1{0111?
bet (i‘ﬁ ‘{ho United States and the Choctaw Indians that all¥1 15_,11%1:11 )sisting
go e rehensive instyr 3 % 3 %
I‘a.l:y )s(;i})ulatinns be embodied in one comprehensive instrument

They, however, overlook entirely the treaty of 1855 and the
Y, y 4 Y

cumstances which rendered it necessary. 3
These fully appear from an examination of the treaty itself.
Its preamble is as follows:

Whereas the political connections heretofore existing between the Chocta | follows article 1 of the treatv of 1855, prondHl{-{ that the
Chickasaw tribes of Indians have given rise to unhappy and injurious«issension And then fol iR ranteod tothe
controversies among them, which renders hecessary a readjustment of their rels nds referred to are guarantec : . . e 1 succes-
to each other and to the United States: and whereas the United States desire t * % #* members of the Choctaw and Chickasaw tribes, their heirs anc
the Choctaw Indians shall relinquish all claim to any territory west of the on - ]
dredth degree of west lon itude, and also to make provision for the permanent ’ 5 A United States i
ment Willigin the ('Ixot'ta\\g' country of the \\'i('hilaland certain othgr tribes or d also that said lands shall revert to the United States if
of Indians, for which purpose the Choctaws and Chickasaws are willing to lea
reasonable terms, to the United States that portion of their common territory
i8 west of the ninety-eighth degree of west longitude; and whereas the Chi 1
contend that by a just and fair construction of the treaty of September 27, 1
they are of right enfitled to the net proceeds of the land ceded by them to the Un
States under said treaty, and have proposed that the question of their right {6
same, together with the whole subject-matter of their unsettled claims, whe
national or individual, against the United States, arising under the various Pprovis
of said treaty, shall be referred to the Senate of the United States for final adjudies
and adjustment; and whereas it is necessary, for the simplification and better uz
standing of the relations between the United States and the Choctaw Indians, tha
their subsisting treaty stipulations be embodied in one comprehensive instrum

Now, therefore, the United States of America, by their commissioner, Geo
Manypenny; the Choctaws, by their commissioners, Peter P. Pitchlynn,
Fulsom, Samuel Garland, and Dixon W. Lewis; and the Chickasaws, by their|
missioners, Edmund Pickens and Sampson Folsom, do hereby agree and stipu
as follows: E

* %

* % * gaid Indians and their heirs

inct or abandon the same.
ecome extinct or abandon t : ; % L ;
No trouble is encountered in disposing of the C()]lt(}lt!:;li :?thlfﬁ
present ‘applicants when the facts in their cases are consic (u{;_ :
he light of the definition of the terms heirs and successors containe
m the law books. 7 B : s o
Now we come to the treaty of 1898. The committee \\11%}L113der
stand that the treaty of 1898 is the basic law upon Whi(‘}i the Gov eerr(:%
B Y . : et ‘ HOS
ment of the United States is pmwpdxi]g at thr time for the purpo
bettling citizenship and dividing tribal property. : :
Now, in the law of 1898, and later laws and treaties amgndm% gig
Bame, is contained the authority by which the r presentati.xues: ’(t)izens
overnment of the United States can determine who ari% the ci Atv o
f the tribes, and how they shall participate in the tribal propert;
he Choctaws and Chickasaws. ¢ ;
Senator Loxag. That is the Curtis Act?
Mr. Cornisn. Yes, sir; the act of June 28, 1898.
Senator Lone. What section? G
NG. section ? e ; dine
Me. Cornist. I have reference now to sec tion 16. After pr(f\ 1(1’1% e
how the rolls of the Cherokee and Creek nations shall be made, it
provided as follows:
Said Commission is authorized and directed to make correct rolls of the c}ltl{gﬂ}s)el;g
blood of all the other tribes, eliminating from the tribal rolls such nam(is as 1212\1 hiien
placed thereon by fraud or without authority of law, enrolling such on ydas mt}}fl s}
awful right thereto, and their descendents born since such rolls were made, with s

ArTicLE 1. E:

The following shall constitute and remain the boundaries of the Choctaw
Chickasaw country (and then the description).

And pursuant to an act of Congress approved May 28, 1830, the United Stats
forever secure and guarantee the lands embraced within said limits to the memb
the Choctaw and Chickasaw tribes, their heirs and successors, to be held in co
so that each and every member of oither tribe shall have an equal, undivided i t
in thé whole; provided, however, no part thereof shall ever be sold withoud
consent of both tribes; and that said lands shall revert to the United States if |
Indians and their heirs become extinct or abandon the same. :

It is also provided by article 21 of this agreement, as follows:

This convention shall supersede and take the place of all former treaties betw
the United States and the Choctaws, and also all treaty stipulations between the Un
States and the Chickasaws and between the Choctaws and Chickasaws, incon
with this agreement * * =

That the treaty of 1855, above quoted, is the basis of the title
the Choc@aws and Chickasaws to their lands, and fixes the terms U]
which it is held, is reflected in the treaty of 1866, article 11 of wh
1s as follows: ,

Whereas the land occupied by the Choctaw and Chickasaw nations, and desct
in the treaty between the United States and said nations of June 22, 1855, is nOW.
by the members of said nations, in common, under the provisions of said treaty *

If, as contended, the word * ‘descendants,” as used in the tres
1830, when abstractly and academically considered, should be

intermarried white persons as may be entitled to Choctaw and Chickasaw citizenship
under the treaties and laws of said tribe.
. Mr. BALLINGER. The first provision of that section that you have
gust read provides that the rolls shall be made in accordance with
exXisting law ? 1
- CoRNISH. Yes. Now. gentlemen, this law, and the later laws
o which T sha] shortly refer, provides in terms that there is no power
S2 80y tribunal, or any representative of the Government of the
mited States to enro]] any person who does not appear upon some
20€ of the tribal rolls of the Choctaw and Chickasaw nations. ~The
JYErnment of the United Statesin making up those rolls and in deter-
Nng who are to participate in tribal property is to be limited in its
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United States—how is it that yf)u {;lain} tha‘;
s limi its tribunals in the adjudication o
i ates has limited its tri ] i
k. Ufrfiqdnsrtnatters solely and alone to the customs of the tribe ?
hese él ;ZISH I am coming to that; I will make that plain. : 1 h%)ve
e %he committee that part of section 16 of the act of June 28,
9{)% t(\);vhich is part of the Atoka Agreement, which provides how
- )
hall be made. ; ;
%:ggtsoi McCumBer. Won’t you please read it again?
Mr. CornisH. It is as follows:
Said Commission is authorized and directed—
; 1857 .

I should say that there was a special provision as to the Creek r(})lll
nd certain special provisions as to the Cherokee roll. This is the
eneral provision under which the rolls are to be made— 5.

i ission is authorized and directed to make correct rolls of the citizens
S%;(iogoé? Ial,llllsstlltl)é1 (;:haet; tl’(i){)l(?s(f eliminating from the tribal rolls such names as may
ave been Flaced thereon by fraud or without authority of law, enrolling such as ma;

i i ince such rolls were made, wit
: ht thereto, and their descendants born since suc S W , |
::Ilf 'llgzzfrlrlnafll'zgied white persons as may be entitled to Choctaw and Chickasaw citizen-

hip under the treaties and the laws of said tribes. i .
hen the Commission of the Five Civilized Tribes began its
(E]gvl?n‘gef I;hat law in the fall of 1898, it held a series of appoint-
nents; it made a camping trip through the Chickasaw Nation for the
purpose of receiving applications of the Choctaw and Chickasaw
ndians and the Choctaw and Chickasaw freedmen under the pro-
isions of that law. _ P LS ‘
Senator McCumBer. That law provides for eliminating such as
were improperly on the rolls, and the enrolling of those that belongeled
bn therolls. Do you claim that under that you should give force only

jurisdiction and in the jurisdiction of its tribunals by what the
themselves have done in pursuance of their laws, custom
usages. :
Senator Loxe. Is it your contention that the Commissio n
take names off but could not put names on ? i
Mr. Cornisn. Exactly; that is exactly what T am comi
Now, gentlemen, if there are any persons in this world who ha
demned the Choctaw and Chickasaw rolls and the acts of the
taws and Chickasaws—the Indian themselves—in citizenship m
it has been their own attorneys. We are aware, in the conduet
work, and in the efforts which we have made from the year 1
the present time to get these matters in such condition’ as th
property of our clients would be protected and the good name
Government of the United States would be left unstained—
pursuit of that work we have discovered a condition which i
ceded by all, that the tribes themselves have not done as they
have done in the making up of their citizenship rolls; and that
of the strongest arguments that has been made before Conore
the Commission of the Five Civilized Tribes, as well as the other
nals of the Government of the United States in support of ou
tention from the beginning. But the fault was not in refusing
ment to worthy applicants, but the fault was in the wrongful adn
of hundreds and thousands of unworthy persons by acts of the
councils and by fraudulent and corrupt acts of their own offie
making up those rolls. Tt is perhaps not in order for me #
instances of how persons claiming some strain of Indian blox
arrangement with some tribal officials who had influence wi
council, or who had influence with the enrolling Commission,
bring about the placing of their names on tribal rolls wrongfull o the elimination provision and not to the others?
in many instances corruptly, for a consideration, and for 3 Mr. Cornisn. Exactly. T will make myself perfectly plain on that
other reasons. That has been established, and is well known subi

: i : subject as 1 ed.
fault, if there was a fault, was in placing many persons upon V?Th e

L : en the Commission began its work the people who are now in
tribal rolls who were unworthy and not entitled, but who cou C hat country to the extent ogf many thousands, and who have sworn
tmproper though effective influences. The tribes rarely L at they are the descendants of some partictlar Choctaw or Chickasaw
enrollment to any persons entitled, but the fault was in placing :

, : Indian, began to insist before the Commission that it should not only
the rolls many hundreds of persons who were not entitled, ti D

! [ ] eceive the applications of persons whose names were uLpon some one
corrupt influences. That i1s a matter of history. The of the tribal rolls, but that it should receive the application and pass
Inquiry 1s as to what is the law at this time, in determinin

2| ‘ / on that application upon its merits, of every man, woman, and
citizens and entitled to enrollment and allotment. I state t {l)ild who wag}:villing to s{i'ear that he was the descendant of a Choctaw
the laws of 1898 and 1900 and the treaty of 1902 (ratifying tk i :

_ Indian, without any limitation. :
former acts) that the Government has no power to enroll any | . That question perplexed the Commission, and the question of law
who has not been enrolled by the tribes, and the descendants © involved was submitted to the then Assisiant Attorney-General of
persons born since such enrollment.

= the Interior De artment, Mr. Willis Van Devanter, a gentleman who
Throughout this whole discussion I shall exclude all refe enc@lis known for hisp ability aysla lawyer by perhaps every member of this
Mississippi Choctaws, as their rights are in nowise involved. : ” 5

S e ol committee. That particular inquiry was submitted to Mr. Van
that the limit of the jurisdiction of the Government of the | svanter, the Assistant A ttorney-General for the Interior Department,

States and its tribunals to place upon the final rolls being m on March 17, 1899, as to whether or not there was any power in the

this time by your authority, the limit of that jurisdiction is the mmission to receive the application of any person unless the name

rolls made by the tribes themselves. 3 of that PEISON was upon some one of the tribal rolls of the Choctaw
Senator Branpreee. May T ask you a question there? and Chick

. ; ; , eKasaw nations. Mr. Van Devanter considered all the laws
much as that is the basis of your whole claim, and as that W that had been passed prior to that time, and on March 17, 1899, he
Ballinger’s claim, I would like.to ask you, then—if it is so, as I

. 7 mnd,er?,d A Most comprehensive opinion, which holds, in terms, that
stand you, that you agree with Mr. Ballinger’s statement b S Jurisdiction in hig power over the Commission, was fixed by the
first article of that treaty compels them to take into consid

he other treaties of the
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a “hose are the two sources, and the two sources
he law of 181901 ;Ihl:xogfo1?1!1‘:11:1}011 and the Se‘,(:r(tar.y of the Interior
one, from ‘)51-(?\1 lraw the crude material from which a perfect roll
pay at s “In{'[(;q(v the only power which Congress has ever con-
e A.v trii;iivnztzl‘io fix in a person, not upon a tribal rell, and
eig %ﬁfgliljr:;}‘l}lé nt of the tribal status, was contained in the act of

10. 1896, and a consideration of that act has nothing to do with
ne 5 90, 4 =

i ion of these cases. 0
sideration of these . .
(?Pﬁgncomw:ittee will understand that it was under the act of June

0, 1896, that the applications Olf ‘fiﬂl\ ‘31.1011_18311(‘]18 é)forfl)e}lﬂsoléilw‘s;;
ad. They were passed on by the Comrn 15510p,q¢n an L};pv(ho .

aken to the United States court, and those are the persons \.r : Ld
ki the “court claimants.” Those persons hfm I}otm]ng, O, 0
gl:ntlh?ss class of persons. The persons who gpphed in 1896 were
bassed upon by the (‘omlzsissi(t)n. Th t,j; We{te gl;;er;)rt(})l‘?igigg]ttlt(a)tt?[-hi
1l to the United States court, or it was ride 1at the
qbzgp]‘;iii(lghtt appeal, and the United States court passed fﬁ.nal;‘}y gg

hose cases. 1t was contended later by the tribes t ;ﬁt riu«‘ ~al
berjury and wrongdoing had been done in the trial of t‘LOS(l" iL?SPb Y
lhe United States courts to such an extent that relief shoy d be pro-
pided, and the Choctaw and Chickasaw citizenship court was c:reatgil.
Phus the entire class of persons arising under the act of 1896 wa
3 -(I)IS:S’ (;i;pea‘t the statement that there has never been and that
here is not now any power vested in any tribunal of the Government
of the United States to adrit to citizenship, except t};sa_t power co}rll—
erred upon the Commission to the Flvef Clﬁ?lhzetd ;I }J‘lbes 1a:)nol1 8t9 6e
nited States court under the provisions of the act of June 10, :
That which the Governm entpof the United States has sought to do
Since 1898 has not been to fix the status of any person but to make
over the tribal rolls, and to take as a basis the crude material which
had been furnished the Comm-ission and the courts in 1896 and by the
ibes in their tribal rolls. The status of such persons as were adm it-
ted under that law of 1896 was just the same as if they had been put
on the tribal rolls. After the law of 1896 was passed Congress said to
e Commission “ You shall make up the tribal rolls, and in doing
that you shall look to two sources, and to two sources only, t’}’le trrlba.l
rolls and admissions to citizenship under the law of 1896.” Now,

under this law of 1898 the Com ission proceeded to do that.
. BALLINGER. Will you please read that provision of the law?
- CorntsH. I will n'ake myself clear as to that, Mr. Ballinger.

The CHATRMAN. Was not thai the law that also refers to the treaties?
. M CORNISH. Yes, sir; the law of 1898S. Now, when the Commris-
S1on proceeded to do that thing, to wit, to make up the rolls from
O8€ twWo sources, a question arose, as 1 stated, as to a proper con-
getuetion of that law, for the purpose of fixing the Commrission’s
I8lon. Tt was upon the law of 1898 and the question of the
SMISSIon’s jurisdiction thereunder that the decision to which T

the limit of the Commission’s jurisdiction, and the limit of
tribal rolls which had been made by the tribes themselves. |
copy of that opinion and ask that so much of it as bears
contention be made a part of my remarks. Tt is as followss

“The act of June 28. 1898, supra, prescribes the manner in which the co
to make rolls of citizenship of tne several tribes, and that.all names found t
placed upon the tribal rolls by fraud or without authority of law shall be el
and then declares: g

“The rolls so made, when approved by the Secretary of the Interior, sh
and the persons whose names are found thereon, with their descendants there;
to them, with such persons as may intermarry according to tribal laws, shall
stitute the several tribes which they represent.’’ .

By the act of 1896 applications for citizenship were required to he made §
mission within three months after the passage of that act, and to be passed up\
commission within ninety days after made. Provision was also made for gj
to the court or committee of the several tribes which were to be presented ¥
months and passed upon within thirty days. ~ After the expiration of six
commission was to make rolls of citizenship, adding the names of citizens wi
might be conferred under that act. After the expiration of the time fixed no
cation for citizenship could be received, and the ac tion of the commission
made within the time fixed was final, in the absence of an appeal to the court:
of 1897 did mnot provide for new applications for citi nship.” It defined
“rolls of citizenship,””. used in the act of 1896, and directed that all names
upon the rolls not coming within that definition should beopen to investig
the commission for a period of six months after the passage of said act. NE
the act of 1898 make any provision for new applications for citizenship.
mission was authorized and directed to enroll the persons indicated and
gate the right of all other persons whose names are found upon any tribal 1
omit all such as may have been placed there by fraud or without authorit
They were not authorized to add any name not found upon some rol} of the tril
those of descendants of persons ghtfully upon some roll and persons intermar
members of the tribes and therefore lawfully entitled to enrollment. |

3

I wish in this discussion to draw clearly this distinction:
diction which th> Government of the United States is seekin
cise at this time is not to admit persons to citizenship. T
distinction, and T hopa I will be able to make myself clear:
point; there is a distinction, and a radical distinction, betweer
sion to citizenship and the making up of tribal rolls. In 18
gress saw fit to take from the tribes the power to admit to ei
and as a result of that determination by Congress the act of ¢
1896, was passed. That act provided that the tribal rolls,
existing, should be confirmed, and that the Commission, as th
sentatives of the Government of the United States, should £
months have power to receive applications of persons who
be added to thoss rolls or admitted to citizenship. Under i
visions of the law of 1896, and under the provisions of that la
has there ever been conferred power upon any tribunal, by ¢
gress of the United States, to admit the citizenship. 3

Senator Loxa. Persons not on the rolls? e

Mr. Cornisu. Persons not on the rolls and not in the enjoy
a tribal status.. Mr. Van Devanter considers that questic
comprehensively in his opinion, to which I have referred. .

Senator McCumser. That is, they could not admit to citi EESSIerTed the comn-ittee was rendered.
and he so declared. 3 R Yow after that decision was rendered those persons who were

Mr. CorntsH. And not place them on the tribal rolls ; no, Sit perested were stil] not willing to accept the law as declared by Mr.

Senator McCuMBER. I can see the distinction. £ Bo0. - anter, and then it was that Congress was asked in the year

Mr. Cornisn. But I shall show later on, after I have con 1 3 189 WO years after the passage of this law—to construe that law
discussion of the law of 1896, that the limit of power to the 900 8 and Say what it meant. That is found in the act of May 31,
sion to enroll persons are the rolls themselves and admission '
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. - YT . 7 - s 'ho were not
Mr. BaLiNger. I do not want to interfere, but won’t you tor CLARK, of Wyoming. Well, any body—people wl :
read the act of 18961 : . ‘fl?earolls were bombarding to be put on the rgl_g ﬁotwnhs‘farzldmg
Mr. Corntsn. I do not think that is a proper requirement at ge Van Devanter’lrs1 08111101’1.. Now, to whom did they apply?
time. Mr. Cornisa. To the Commission. PR ; :
The Cmamrman. I think, Mr. Ballinger, unless you desire to {matol‘ CrArK, of Wyoming. The Cmnnussmg wﬁwhﬁrﬁ]e(:fi}eh‘:;: :
attention to some manifest misstatement of Mr, Cornish, you shal {he Commissioners were rejecting them, did they then y y
permit him to proceed without interruption. eal? } T
Mr. CornisH. A manifest misstatement I do not object to, but W\y. Cornisi. Yes, sir; to the Secretary 9f s n, erlfort.he Interior
not believe it is quite fair to ask that my argument be directed alflSenator CLARK, of Wyoming. But the becr&tar} (1> dered‘ s
the lines suggested by the opposing counsel. d already, through his Assistant Attorney-General, ren
1\{11 037, asdI say, the law of 1898 was passed and the Commission inion which pr%cludgd them.
ceeded under its construction of that law and the question arose a@Mr. CorRNISH. Yes, sIT. ; :
its power and jurisdiction. The question of lawq was subinittedSenator CLARK, of_ Wyoming. They did not Ccome tot(golrllgfrzstshg(é
Mr. Van Devanter, and he rendered a most comprehensive opinflve this interpretation passed. You come to Congress
declaring what the Commission’s jurisdiction was, and still ssed, so as to stop these continued appllcaglonf. : ot
applicants bombarded the Commission from Texas and Arkansas @ Mr. Cornisi. I do not say that we did. We w er(ta hl e;l)rev iz 1%1 o
various othe(alr States,hand then it was that the law of 1898 was defi bes at the time, and I think the suggestion as to the law v
or construed, and the construction contained in the act of Mavilk the Department. :
1900, is merely a reflection of the construction placed by Mr. SenatOI'%LARK, of Wyoming. I do not mean you perzonally, but
Devanter on the law of 1898. ' e tribes were seeking to have these ap}‘)hcatlons sftot}i)]PeI- e
The act of May 31, 1900, is as follows: B Mr. Cornisu. It was stopped by the Secretary of the In
hat said Commission shall conti to exerci thori . Van Devanter. : &
onr“[i‘t %ty laa,lw.COBuzliisslhall nz(l)lt rgzef;rgiol(l)sfde?coien?a}llqg la,lItll;follftlziz:}:)rlcxle(ge gorf;r:pcpoli Senator CLARK, of Wyoming. i I' understand, b{lt WIEhOIIlltO gl:t
of any person for enrollment as a member of any tribe in Indian Territory who h binion, or without that declaration of Congress, there was y

been a recognized citizen thereof, and duly and lawfully enrolled or admitted as der the ruling of the Department of the Interior that they co uld be
and its refusal of such applications shall be final when approved by the Secretafjlf, R the rule anvwav

the Interior; Provided, That any Mississippi Choctaw, duly identified as such bygded to the r yvay.

Mr. CornisH. No, sir.

United States Commission to the Five Civilized Tribes, shall have the right, a , SIT . 3 i ]
time, prior to the approval of the final rolls of the Choctaws and Chickasaws by thel® Senator CLARK, of W yoming. So that that was snnply a declaration
the policy of the Department at that time.

retary of the Interior, to make settlement within the Choctaw-Chickasaw countr " ¢ th
on proof of the fact of bona fide settlement may be enrolled by the said United S S ras the proper construction o e
Commission and by the Secretary of the Interior as Choctaws entitled to allot I\II‘ COR){ISH' Yéb’ = t}fa’t b pPrep
Provided further, That all contracts or agreements looking to the sale or incumbriltiginal law that was passed. S haa b svantadl Mk
in any way of the lands to be allotted to said Mississippi Choctaws shall be null# Mr. McMurray. I desire to say that it has been sugg uh |
void. e here asking for this law. I wanted to suggest tha1t those peo}})l_e
e here insisting that this law be liberalized and bro:aaened, and this
as the conclusion that was reached by the committee. el
Senator CLARK, of Wyoming. I had supposed that this wafs SImply a
eclaration that would relieve the Secretary of the Interior from—

I do not see how the position of Congress could be made stro
or stated in plainer terms. The law oig 1898 was passed, the C
mission properly construed the law, and was proceeding in ace
ance-with that proper construction, and refused to consider the a T
cations of persons unless they could show one of two things, eiffll Mr. Cornism. Congress took the responsibility Rt ankod S
that their names were upon some one of the tribal rolls, or that il Now, I have anticipated somewhat. Senator Clar s Civilinod
had been admitted by the Commission or the courts in the exercigilihose people were bombarding the Commission to the Five Wltl}fe-
their jurisdiction under the law of 1896, ribes and the Secretary of the Interior, petitioning %cnomhawet t(ﬁg
Then the law was submitted to the Assistant Attorney-Generalillaims passed on upon their merits. 1 did nob hav’i\;ﬁ‘e elegig Sever
the Department of the Interior, and he rendered an opinion affirmi#eople who are represented by Mr. B alhng‘er. ey
the construction placed on that law by the Commission. Then tileard of as applicants until less than two A agfo.} hik ceiabbie
were still unwilling to accept it, and the matter was presented to ! I shall briefly give the committee a hlSt(fly s C IOWb 11 vt
gress and this law was passed. SBrose. This proposition was given birth by Mr. Campbell, p e
Senator CLARK, of Wyoming. Judge Van Devanter rendered Y officer for the Interior Department. A great many peI:SOIle taﬁr-
opinion. Now, by what process were those people that yougggereed with his view since that time, but he is the pioneer o 12
speaking of still trying to get on the rolls? roposition, and upon the rendition by him, some two years ago, 10
Mr. Corntsn. Which people? s very remarkable opinion, the inspiration was given these pe}(l)pl;%
Senator CLARK, of Wyoming. The same ones who are represerifi ter their enrollment for a lifetime as freedmen, that they milg tt e
here now. I would like you to state it right now, if you please. Ifqull.ed as Indians. T did not have referen(.}ei lﬁl %wngg earlyt ol‘ih%g{
say they were still being bombarded with applications. cltllzenshlp matters, to these people at all; ah B evrencef_r i
Mr. Cornisu. I did not mean Mr. Ballinger’s people. people who came in ox wagons and various other ways fro
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:17?;-1323 gf)her E tga;«zeast ‘;Vn};(;li,;%Z%féigg;ﬁ%&;?ﬁe%ﬁ: ?gloica;{gk:;?: 8 clude a provision for the allotment of 40 acres each to Chickasaw

the State of Texas, and from other surrounding States, concei eggﬁlﬁgg Bk’ What seclivn?

that they probably had rights. We have all heard the term T tasned 30l section 29,
Indian right.” There were E0,000 persons—nearly double the pr ISVE\; a(gg;{ i{ISSLMB;]?{COSf the law of 1898.
citizenship population of the Choctaw and Chickasaw Nation, Mr. CORNISH. Yes, sir; in what is known as the Atoka agreement—

claimed that they had “a right,”” and were sufficiently intereste Sy :
move into the Indian countrg a;ld make application # That the Commission to the Five Civilized Tribes shall make a correct roll of
.4 PP 1 hickasaw freedmen.

Senator Long. And if id, it was t S i i ! ;
thex‘fnc?)uollé H(l){?g" DR thay Tl B ee e e Now, the committee will understand that no roll of Chickasaw freed-
Mr. Cornisn. Yes, sir.  There are 50,000 of them in all who lihen had been made up to that time; the Choctaws had, but the
; : hickasaws had not adopted their freedmen until this time, so they

bombarded the Commission from 1898 to the present time, and ; ¢ Chick A
taken all the wisdom and ingenuity of the Government of the Ugjiirovided that they should make a correct roll o 1CKasaw Iree II.leII
htitled to any rights or benefits under-the treaty made in 1866 between the United

States and its representatives to prevent the property of the & ] a :
from beine abs{)lutely taken awav bv this horde of adventurers_ ates and the Choctaw and the Chickasaw tribes and their descendants born to
= Sy em since the date of said treaty.

records show many instances of perjury and wrongdoing, and e i i ;
thing that should be condemned by men who think rightly. That is only for making the roll. Here is what they agreed:
Those are the persons I had reference to. The Commission #8 Anq forty acres of land, including their present residences and improvements, -
hall be allotted to each, to be selected, held, and used by them until their rights

“You are not on a tribal roll; you have not been admitted b lecte :
Commission in pursuance of the ] urisdiction giVen in the act of I#nder said treaty shall be determined in such manner as shall hereafter be provided

and there is no power for us to consider your application on its mengy act of Congress. '
Mr. Van Devanter passed upon the matter, as did also Congress il That was not an ungenerous act on the part of the Choctaws and
law which T have just read. hickasaws. They felt, as a matter of law, that they had the privi-
Now, I shall refer to the persons represented by Mr. Balliffege given them under the treaty of 1860 to adopt these freedmen and
They had nothing to do with these proceedings. They have ve them the 40 acres of land or the forfeit of $300,000. They felt,
up in very recent times. The committee will understand that ulor reasons evidently sufficient to them, that the better proposition
the treaty of 1866, was to the Choctaws and Chickasaws whatjFould be to forfeit their interest in the $300,000 and not adopt the
reconstruction acts were to the other Southern communities. §teedmen, but understand, gentlemen, that the freedmen were not
treaty of 1866 was the treaty by which the relations of the tiixpelled from the Choctaw and Chickasaw nations; the Chickasaw
with the Government of the United States were reestablished. eedmen had enjoyed all rights of freedmen citizenship; they had
Choctaws and Chickasaws joined with the Southern Confedef@ccupied lands without question and they have been permitted te
articipate in the land, the benefits of the property of the Choctaws

and after the war the treaty of 1866 was made for the purpoi ) ¢ L
reestablishing the tribal relations of those Indians with the @@nd Chickasaws from 1866 down to 1898 in all respects as though they
ad been adopted under the provisions of the treaty of 1866.

ernment of the United States. That treaty provided that the € 4 4
So when you came to make the treaty of 1898 the Indians were

taws and Chickasaws might within two years adopt their slavil > : : :
their freedmen (slaves known since techmically as freedmen) illing to listen to you, and they settled that question so far as the
confer upon them the right to have, in the event of tribal allotniégroes were concerned; they provided that'they Sh(?“ld be enrolled
later on, allotments to the amount of 40 acres each, and that ifgnd given 40-acre allotments to be held until such time as Congress
failed to do that they were to forfeit their interest in a certain @oUld make provision for a judicial determination of the question of
of $300,000, which arose from the lease of certain western lam eir adoption.

The Choctaws saw fit to pass an act of adoption, conferring Now, when the treaty of 1902 was made, the freedmen had been
right on Choctaw freediren, and a roll of Choctaw freedmen nrolled; they had gone into possession of the land; they had had
made which has been followed by the Government of the Ui heir rights fixed, but there was a controversy between the Chick-
States in making up the final rolls of the Choctaw freedmen. | awsland the Government of the United States as to whether or not
Chickasaws did not see fit to do that; they preferred to forfeit: osg al%ds legally belqn_ged to the Chickasaw freedmen, _and in the
interests in $300,000 to conferring these property rights upon the § reaty of 1902 a provision was inserted that the question of ]aY‘f
men. From 1866 to 1898 the matter of the status of the Chickill d be referred to the Court of Claims for determination of the
freedmen stood, in so far as fixing their status as freedmen was ggstlog of %law as to whether or not those freedmen were or were
cerned, unadjusted and undetermined, and then it was tha he ;m'tei ttﬁ treaty of 1866 entitled to the land. We pr-esented
Choctaws and Chickasaws, who had never been accused of 1 ot u(l) to 5’ Court of Claims and our Views were sustained by
consideration and generosity either to their own people or tolly = I(J:nliltre dagtat]gfgfﬁeléﬂe“f'z]mndﬁ% 3'gain8td the’I‘%overgII?eenthgi

it : % : S SR i ) lue o ose lands. e m
people to whom they were under obligation, acting upon the reQil -+ B bt tho doeres of the court hus been ren}éere q

and upon the insistence of the representatives of the Governi  ; - : . 5
of the United States when the treaty of 1898 was made, agre pud ]St ](;n y25r:129a_m5 to determine how many freedmen there are, in
_ . Doc. 257, 59-2— 3 -
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order that it may be determined what sum of money the Gove
ment of the United States shall pay to the Chickasaws.

Senator LonG. Was that case appealed ?

Mr. Cornisu. Yes, sir; it was appealed to the Supreme Court
the United States and affirmed. .

Now, gentlemen, that is the history of the Chickasaw freedm
as an abstract proposition. I shall now apply it to these persons.

The Commission proceeded under the law in the fall of 1898
make up the rolls of Choctaw and Chickasaw citizens and Choct
and Chickasaw freedmen. The first meeting was held at Stoney
in the Chickasaw Nation; the next at Pauls Valley; the next
Ardmore; the next at Tishomingo; the next at Lebanon;
next at Colbert; the next at Duncan, and the next at Chickas
A wagon trip was made through that country, the Commiss
camping for a considerable time at each appointment. The Choct
and Chickasaw Indians applied to the Commission to be enro
as Choctaw and Chickasaw citizens. Choctaw and Chickasaw fre
men voluntarily applied before that Commission at that time, g
every man, woman, and child residing in that country and represen
by Mr. Ballinger, at that time voluntarily applied to the Commiss
to be enrolled as Chickasaw freedmen, and were accordingly enro
in order that the rights which were given them by this treaty
1898 in the 40 acres of land might be fixed.

It has been suggested that some affidavits have been filed tend
to show that these people claimed at that time that they were Cl
asaw Indians. There are statements in the record made up by
select committee in the Indian Territory in which all the circt
stances under which those applications were taken are set out
Mr. Bixby, who is personally known to you gentlemen, and ¥
has been actually chairman of that Commission for more than
years, who has been its practical head since the year 1897, in wh
he states that it was not suggested by a single man, woman
child in this class, or a single man, woman, or child who applied 8
Chickasaw freedman to have their rights established as Chickas
freedmen, that they were entitled to their rights as Choctaw
Chickasaw Indians. That evidence is corroborated by Cap
McKennon. T do not know how many of you gentlemen are
quainted with Capt. A. 8. McKennon, who had particular charg
this work. Mr. Bixby’s evidence is in the record. He had charg
that part of the Commission’s work which had to do with the ent
ment of Indians, and Captain McKennon and his corps of assista
had to do with that part of the work which related to the enrollm
of freedmen. ’

They conferred frequently and their testimony is absolutely
positively to the effect that this proposition was not heard of at t
time, and never until the rendition of this remarkable opinion of :
Campbell’s. The statement that there were persons swarmn
around the Commission and forced to go to the freedmen’s ten
that statement is absolutely untrue. I accuse no one of wi
misrepresentation, but I do say, in the light of the facts as shown
the record, that the statement is absolutely and unqualifiedly fals

Senator McCumBER. May it not be true that many of the freedt
in_attempting to ascertain where they should go to be enro
might probably have gone to the wrong place, and have been direc
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L 00 to the other, and that many of those who were entitled to be
hrolled as members of the tribe might have gone to the wrong
ace and have been directed to the right place? :
Mr. CornisH. Mr. Bixby and Captain McKennon say not. Their
stimony covers that point conclusively. \

Senat());' McCumsgr. 1t would be strange if they did not.

Mr. Cornisu. Of course, some might have gotten into the wrong
nt. i R ol :
Senator CLARK, of Wyoming. I have an indistinct recollection of
bmething on that point coming out in the testimony. The two
asses of Indians, by blood, and the freedmen, did they have at each

@ those places representatives to direct their people?

Mr. CornisH. Yes, sir. Wk .
Senator CLarK, of Wyoming. I have an indistinct recollection of
omething of that sort—that the evidence was that they were mis-
irected. : t

Mr. Cornist. I am perfectly willing, if this committee has authority
o administer oaths, to make a sworn statement with regard to that.

The Cuamrman. Of course the committee has the power to admin-
ster oaths.

Mr. Cornisa. I wish to make a statement myself. I want the
ommittee to understand that that is not the fact. AsI understand,
ou want definite information on that point at this time. I was an
nployee of the Commission to the Five Civilized Tribes myself
t this time, and

The Cuarmax. To save any question, Senator Clark, I do not
hink there is any question whatever that the committee can admin-
ster oaths.

Senator CLARK, of Wyoming. Certainly not. i ;

Senator McCumBer. We can get along just as well with it as with-
ut it. .

The Cramvan. I understand that you are a member of the bar,
Ir. Cornish. WG,

Mr. Cornisn. Yes, sir. 1 went with the Commission in Septem-
er, 1898, as one of its employees. I am a stenographer, and was a
tenographer before I began to practice law, and I was the clerk or the
ssistant_to Captain McKennon. I took these applications myself.
n fact, I took every application—that is, I sat as Captain McKen-
hon’s clerk. e was the Commissioner and I was his clerk to take
lown such data as he dictated and such things as he directed with
eference to applications of Chickasaw freedmen. I was present at
he making of every individual application in the Chickasaw Nation,
and I have a personal knowledge

Senator CLARK, of Wyoming. Of the freedmen?

Mr. Cornisu. Yes, sir; | was in that department, and I have a per-
sonal knowledge of everything that transpired from the first day of
he Co_mmission’s appointment at Stonewall to the last day of the

ommission’s appointment at Chickasaw—a period of two and a half
nonths—and I say here, as I said to the Commission in Indian Terri-
ory, that I was present when these applications were presented, and
every application of every Chickasaw freedman was voluntary upon

IS part, and there was not a word or a suggestion coming from any
single individual Chickasaw freedman applicant, or anyone repre-
senting those applicants, to show that there was any doubt in the
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minds of those people as to what their rights were, or any controver
either in their minds or the minds of anyone else, as to whether th
were entitled to enrollment as Indians. They had applied as fre
men, as they had always been, and were so enrolled. ‘

Senator BRANDEGEE. Were you in the tent where the applica,
for enrollment by blood applied ?

Mr. Cornisn. Occasionally I was ; I was the only stenograpl
with the Commission at the time, and when any question of f
arose in the tent where they were enrolling Indians they would se
for me to come over and report the testimony in a particular ¢
of the application of an Indian; but to that extent only was I
that tent.

Senator BrRaNpEGEE. Would you know if a freedman applied to
enrolled as an Indian by blood in a tent where they were enrol
Indians by blood, and whether he was directed to go to the otl
tent or not ?

Mr. Cornisu. I do not say that; I am simply speaking abg
matters as far as I know. I'said the fact of my participation—

Senator BRANDEGEE. I undertsood you to say that you were fan
iar with every single applicant?

Mr. CornisH. As to the enrollment of freedmen. »

Senator BRANDEGEE. I am assuming that a freedman applies in ¢
Indian-by-blood tent for enrollment—vou can not state whetl
he was put out of that tent and directed to the other or not.

Mr. Cornisu. I do not attempt to state that. I do state the

-ters which I know of personally. I know everything that transpit
in the freedmen tent; | was present when everything was done in tk
tent and with regard to that branch of the work, and Iwas only in ¢
other tent at stated times. Of course whatever transpired when
was in the other tent I have no personal knowledge 01}; but I kni
personally of everything that transpired in the freedmen tent
reference to these partict lar applicants, and I do know that it was
suggested by any of these people that they had rights as Indians.

Senator LA FoLLerTE. If there had been any controversies
regard to the matter it would have occurred in the other tent, wot
it not 2 That is where the struggle would take place.

Mr. Cornisu. Yes, sir. ;

Senator La FoLLerTE. And if they were sent out of that tent a
told that they could not register there and the other tent was the on
place where they could get registration, they would be likely to
over there quietly and take what they could get?

Mr. Cornisu. Of course, I do not presume to state of my o
personal knowledge what transpired in the Indian tent, I will ste
with regard to the statement that I now make that this proposit;
is confirmed by the testimony of Mr. Bixby, who was in charge
the work of enrolling Indians, and the testimony of Mr. Hopkit
who was the chief clerk of that tent. _

Senator BRANDEGEE. There is an affidavit on file by some gent
man, whose name I do not now remember, who was also an employ
of the Commission. He was in the tent where the Indians for enrg
ment by blood applied, and he makes some statements there wh
ou have pronounced to be false. His statement was upon his o
nowledge. Your statement of what took place in that tent a
what did not is of a negative character, and I wanted to know if
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asjyour intention to brand that statement of his as a falfehood
o hat statement is.
«1su. Of course, I do not know what that st
%ﬁ: %(ZIEI\ALSVIGER. Mr. Ch’airman, may I ask Mr. Cornish one ques-
ion? . ‘ ol
he CHAIRMAN. Yes. :
g‘lr? BaLLINGER. Is your naline W. A. Smiley?
JorNIsH. My name? No, sir. K

%g (g);‘LhLIIj\'GER.U He was the stenograﬁ)her who took much of
is testi r running all the way through it. |
hi’\ihi':e Sé;(l)lxlclgil%‘II uVVhagg is the date of the paper that you hold in your
and?B April 18, 1899

Mr. BALLINGER. April 1 : :

Mr. Cornisi. This was in 1898. You are a year off. il

Mr. BaruiNger. This was all taken under the same act, was i noh.

Mr. Cornisi. These proceedings to which I refer were in the
1onths of September, October, and November of 1898. e A

Mr. Barringer. These people were examined under the acto
] h ot ? |

8%% V‘ggil\glsi‘z I%’es; but that is not a matter for me to discuss.
] am'perfectly willing that the committee shall understand the facts
‘hich T state, but the time when these applications were taken was
he fall of 1898. :

nStegat%r %’[CCUMBER. Were any others taken at any other time
0 determine the status of these people?

Mr. Cornisa. Any applications?

Senator McCuMBER. Yes.
I\frr.lanII'{NISH. The Commission made another tour through the

hoctaw Nation in 1899, but most of these applications were taken
in 1898. :
Senator CLARK, of Wyoming. As to those, you have nothing to say?
Mr. Cornisn. No, sir; I was not with them then. HE b i
Senator SutHERLAND. As I understand you, all you claim in your
statement as to the facts is that you were in this freedmen tent,
and that so far as appearances there were concerned there W?S 1(1:10
indication that they were making any claim to be enrolled as 'reeh—
men under any sort of duress, and that as to what happe'ned 111)1 tt%
other tent before you went there you do not kI}OW anything abou t

Mr. Cornish. No, sir; I do state that my _ev1dence on that poin
is corroborated by Mr. McKennon and Mr. Bixby.

Senator Loxg. That evidence is all in here. S

Mr. Corntsn. Yes, sir; it is part of the evidence you have of the
select committee. ) =

Senator Stone. And they testified that no such thing occurred?

Mr. Cornisy, Yes, sir. ! !

Senator McCumBER. Let me ask you one question. If so lmpog'—
tant a subject as a claim of right on the part of tvhese.freedmen to be
enrolled as citizens of the tribe had been known or discussed at that
time, would you have known it? ;

Mr. Cornrsm. T think I would certainly have known it. . )

Senator McCumpgr. Well, was there anything of that kind, or did
you hear any discussion of that character at all? )

Mr. Cornigi, I have stated that I have no information or knowl-
edge of it in any way.
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Senator McCuMBER. In either of the tents? .

Mr.-Cornisn. No, sir; I was familiar in a general way with
progress of the work of the Commission, because after the appli

tions of the day were over we would meet at night and work un
very late, and we were all familiar in a general way with what k
transpired in other branches of the Commission’s work, but I ha
absolutely no knowledge of any such claim having been made by a
one of those people.

Senator SUTHERLAND. Let me ask you a question; I have not be
here all the time, and it may have been covered before. There ]
some affidavits here from persons who claim that they were den;
the right to be enrolled as citizens.

Mr. Cornisu. I do not understand so; I have not seen them.

Senator McCumBER. Those affidavits, T understand, were ma
the succeeding year.

Senator SUTHERLAND. There are some that were made in 18
Now, did you examine those affidavits?

Mr. CornisH. No, sir; I have not seen them.

Senator SUTHERLAND. Has anybody at any time attempted
meet the statements in those affidavits? ‘

Mr. Cornisu. No, sir; I was coming to that.

Senator Dusors. 1 do not know what is stated in those affidav
as I have not read them over, but did any freedmen, in accep
his enrollment as a freedman, protest at the same. time that he v
entitled to enrollment as a citizen?

Mr. CornisH. As to that I should have a personal knowledge, |
cause I was there. No, sir; they did not, not in a single instance
Irecall, and I think I would recall it if there had been such an instan
With regard to that matter T have a personal knowledge.

Senator Dusois. T do not know whether these affidavits coy
that or not.

Senator SUTHERLAND. If they had been directed in those of
tents to come to the freedmen tent, and had been told there that th
could not be enrolled as citizens would they have been likely to h {
made a protest ?

Mr. Cornisn. I think not likely. T want to be perfectly fair abe
this matter. I think really if a controversy had arisen in the of
tent, and thrashed out there, and the freedmen had been forced
come to the freedmen tent, I do not think any controversy wo
have arisen in the freedmen tent, but in a general way if that
arisen I would have known of it.

Senator SUTHERLAND. Who were present in the other
they were being enrolled as citizens?

Mr. CornisH. Mr. Bixby and Colonel N eedles, of Illinois.

Senator SUTHERLAND. They were both there all the time?

Mr. Cornisu. Yes, sir; they had some three or four clerks. Colo
Needles was not present when the evidence was taken at Muscog

Senator SUTHERLAND. Mr. Bixby was there all the time, was he

Mr. Cornisu. Yes, sir.

Senator SUTHERLAND. N ow, do both of t

I estimony of Mr. Bixby and Captain
ngﬁz;{lV{?l% t}zgs"oe:gﬁgrlﬁr tof Mr. }{(]){pkins ’f}?d my Iggs(t:g;;gilcs; Er{
Y L Gastain ) N was taken. There is .

» cler'k - Capltvglfr?dle\*{'(s}gfﬂlng}ﬁt these affidavits tend to cpntlja(%ulﬁt
at evilccileerlllcct§3 " That evidence wes taken befm;{ei thetcommtliil(i);cltmt ha“z
st ras nothing tending to contr: ) 1
iy Te‘rrlgoi“ydoaggt t‘[l;figek“itl?vould beg guite re:zsopablet and ftz}n' téo
1d§n; (Z,oglcllusion of fact now, if that partlin(lilar fatc{;) 1?'05 ejrilgg&(')(I)'u(iu(r;(i) ,
i} ) it is i tance. o not believe 1t w
iy pr?Sltllllx}?; ltth:to(foiocrlllllesilcﬁpgi}n fact should be resolved in favlor Q‘f'
i faﬁird-‘ :;ts which have been put in as against a solemn ora L }?Vle
% af t}a{‘ dﬁicials of the Government of the United Stategs, Wi os_f
{?I:Iil B ﬁsi be pfesumed to have done their duty. In th‘(la ?'Sez(;‘ﬁe
1Cers I}?owinv to the contrary, it must be so presumed. }{u) Aar énd I
cde?ll" st uished men and good men, so far as anybody knows, .
K 1ts }l)lglgieve that their solemn statements, they being regresenre_
e f the Government of the United States, and having | eeln I-)nd
lvesg to have done their duty, and having testified pos%nigz yedfhe
llllren;uivocaﬁy as to these facts, shoum btetlile] 'i-czir(ii('iegc%oa%o; : ne 'E:Xdr i
solved against thel ce ¢
S}?gsee (;ffffl?ffv?ths?t‘gigf ﬁgre and t}%ere, all over the country, and put in
leg(;nator Stone. Did your Commissioner, Captain McKennon, send
ians over to the other tent? ! ok R
B e e g e
be taken into consideration: That matter wa : o i
issi ne six bers, who represente
by & commission of some six or seven mem il Sy gt
dians and who saw to their enrollment and assis S BN
b somesion compood of the ovding men of the Chota snd Gick
asaw nations, who sat with Mr. Bixby 1 e e
nly that, but at the suggestion of the Commission itse g
2?igs(i)0nyof freedmen was created for the purpose of sitting with Cap
tain McKennon in the enrollment of those freedmen. e
Senator BRanprGEE. In view of your remark, and as 1?180,‘54 -
all this testimony, and these affidavits—and Whet%ller it re1fﬁd ;:vits
anybody or not, or what the fact is, I do not know—t ere are&(ehtleman
there, and there is one affidavit in particular, by the V‘er)(fi g )ui i
who you are now speaking of, and who you say is a goo T L, 00
represented the Choctaw or Chickasaw freedmen, who sta\tes just )
i ains that ras ordered to make all of his
was done, and he complains that he was it B
people go to the freedmen tent if they had any negro blooc ‘
all and they were inclined to be enrolled as Indians. RE
Mr. Cornisn. That he states in a general way—at least, pres e
he does. But the tent presided over by Captain MCKenI}({? W ]gisYb
the enrollment of freedmen and the tent presided over by Mr. Bixby
was for the enrollment of Indians. . B
Senator Braxpecre. No; he states in a very clear way tt hlt they
were compelled to go to the other tent in spite of their claims that they
were entitled to be enrolled as Indians. _ o
. CorNtsH. When the select committee was at Ardmorfe, hlz
man, Charles Cohee, was there. I saw him and we talked g whn
occurred at that time, and when at Ardmore presumed that this man
would be brought before your committee; he was there. Ihada con-
versation with him with a view to ascertaining what his evidence
would be and whether or not he would make a statement which would

tent whi

hose gentlemen ma

Mr. CorntsH. Colonel Needles does not make any statement at
He is not a member of the Commission. =

Senator SUTHERLAND. He was then. Was any attempt made
get a statement from him? He is still living, is he not ? ;
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conflict with this other evidence, and he did not so state to me.

rehearsed with him the facts which occurred at that time, and asked

him as to those various incidents, and he did not make any statemen t
to me of a contrary nature.

Senator Branpecee. Had you these affidavits at that time?
Mr. Cornisa. I had not.

Senator BRANDEGEE. At what date were we at Ardmore?

Mr. Cornisu. I think about the 18th, 19th, or 20th of November,
1906.

4 Mr. BALLINGER. This affidavit was made on the 28th day of Novem:
er, 1905.

Mr. Cornisa. This man was at Ardmore. I had heard rumors to
the effect that there were various persons who had ideas as to what
occurred in 1898, and I saw this man at Ardmore and renewed my:
acquaintance with him and expected that he would be brought before
the committee. He made no statement to me of any knowledge as to
any facts that would contradict the facts as I understand them, ag
well as Mr. Bixby and Mr. Hopkins. He was there, but was nof
brought before the committee.

Mr. BRANDEGEE. Are you willing to read his affidavit now?

Mr. Cornisa. I have no objection to doing so.

Mr. BranpeGee. I would like to hear it because it brings out ‘the
points in controversy.

Mr. Cornisna. The affidavit is as follows:

AFFIDAVIT OF (HARLES COHEER,

UNiTED STATES OF AMERICA,
Indan Termtory, Southern Judicial Dnstrict:

CoarLes Conmg, first being duly sworn, on oath states that he is 97 years of age; resi
dent of the Chickasaw Nation, Indian Territory, and lives at the town of Berwyn, in
said nation and Territory; that he is enrolled as a Chickasaw freedman, and that on the
Ist day of September, 1898, he was appointed by R. N. Harris, governor of the Chicka
saw Nation, a member of the committee to sit with the Dawes Commission for the pur
pose of identifying applicants for enrollment as freedmen; that he was again appointed
to the same position by Governor Johnson in April, 1899, and that he worked every da
with the Commission during their sittings in the Chickasaw Nation, and most of the
time during their sittingsin the Choctaw Nation.

Affiant further states that at the beginning of the work the committee of which he
was a member in making statements to the Dawes Commission of the status of appli-
cants made particular mention of those who claimed to have Indian blood: that the
applications of such persons claiming Indian blood were for awhile received by the
Commission; but that in a short time. about fifteen days after the committee began its
sittings, all such applications were rejected by the said Dawes Commission, and the
committee of which affiant was a member was informed that these applicants who were
born to slave mothers or to negro women who were descendants of slaves, were freed
men, and would be enrolled as such only, and the said committee was advised to
discontinue hearing the statement of applicants as to their Indian blood, as in no case
would they be enrolled as Indian citizens: and that therefore the said committee
from that fime on, with possibly a few exceptions, refused to hear statements of pers
sons of mixed colored blood, of ‘their claim that they were possessed of Indian blood,
in any degree whatever; that the said committee from that time on, in stating 10
the Commission status of applicants, only made mention of such family relations as
would establish their rights as freedmen, and made no mention whatever of the
existence of Indian blood, although in many instances they know applicants were!
possessed of such.

CHARLES COHEE.
Subscribed and sworn to before me this 21st day of November, 1905.

[sEaL.] ‘ J. A. McNavanr,
Notary Public.

My commission expires March 17, 1900.
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- statement is not true. This committee was selected by the
fre’lcjgilrfe;t.at%ut of the generosity of the Chickasaws this commlllsismrz }?f
freedmen, sitting with the Commission for the purpose of enrollin the
freedmen, was paid by the Chickasaws out of the tre%sury 0 Y e
nation, but this committee was selected by a meeting of negroes for

t'llggli)iltgg‘oéiARI{, of Wyoming. Somebody certainly supervised that
Selfﬁ't I%IgRNI.SH. They had a convention of Chickasaw freedman, or
an or'ganization, and that association or 01‘gamzatloﬁ pidfie'd out rt}ﬁ?
committee. Now,when the matter of the pay of the nd }llanC%I'l 12 -
ments came up it was suggested by the Commission that the 11:c a

saws should pay this commission, and that was done by warrants on
thgetrlizatf)lllrﬂx ForLerre! As a foundation for that, is it not posfmbﬁe
that a selection may have been made following the selection of the

?

fr(ﬁ(llfn(%g}.{NISH. Of course it is possible, but I am sure such was not
thge(;?:gc.)r La FoLLerre. Your general knowledge and special ac-
quaintance would not preclude the possibility of ﬂlelr having made
some appointment which you did not know about? s ‘

Mr. Corxisu. Governor Johnston approved the act which*appro-

iated money for this purpose. :
prggigtor SToNE. Do ylou lIZnow anything about that affidavit?

Mr. Cornisn. No, sir. 340

Senator SToNE. Do you know who prepared it?

Mr. Cornisu. 1 do not. ;

Mr. ALgerT J. LEE. I will say that I myself prepared it at my
office in Ardmore, Ind. T.

Senator McCuMBER. It is stated that for the first fifteen days they
did admit the freedmen to citizenship. What do yvou know about
that? ;

Mr. Cornisu. I know that nothing of that kind transpired to my
knowledge, and M. Bixby states the same. I know also that this
man Cohee was constantly in the freedmen tent for the first fifteen
days and for the whole time.

nator McCumBER. When was this separate tent for the freedmen
established ? 4 '

Mr. Cornisu. It was three days before the Commission began to sit.

Senator McCumBER. Before anything was done?

Mr. CornisH. Yes, sir. I desire to say that it is not my purpose
to reflect on anybody, but I do mean to suggest this, with all the
earnestness I can command, that if there is a question of fact in this
proposition, and that fact may influence your disposition of this
particular proposition, I do not believe it is quite fair and reasonable
to disregard the positive evidence of Captain McKennon, Mr. Bixby,
and the various other officia] subordinates upon this proposition and
overturn the facts which that evidence establishes, or tends to estab-

h, upon these affidavits taken and offered in this way, when positive
evidence could have been offered contradicting that orally before the
select committee when in the Indian Territory. 4

nator McCumBER. The important matter, it seems to me, 18
whether they are entitled under the laws and treaties.
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Mr. Cornisu. Exactly; but these alleged facts are urged for the

purpose of discrediting the Commission.

Senator BraxprerE. But if they were entitled, and entitled undes

the treaty, under a certain construction of that word “descendants,’

and were ignorant of it, and the Commission has prevented their
being enrolled, would that have any bearing on the matter, in your

judgment?

Mr. Cornisu. It might have a bearing upon Congress.in providing

that exact justice be done, if, as a result of that, injustice had been
done.

The Cuarrman. The committee will now take a recess until 1.30
!
o’clock.

AFTER RECESS.

Mr. Cornise. Mr. Chairman and gentlemen of the committee, w
were considering a procedure adopted by the Commission under the
law of 1898, to do the field work necessary to make up the tribal rolls|
The statement was made on yesterday, evidently for the purpose o
prejudicing the Commission in the minds of this committee, that t
Commission has not done its duty in the matter of these application
and making up these records. 1

Now, as bearing on that proposition, the statement is made b
Mr. Ballinger that the law itself required that the evidence of these
people be taken down in a certain way, and that that was not done
That statement was evidently made for the purpose of putting the
Commission in a bad light before this committee, as, according te
his contention, that would be one of the reasons why relief should b
given in this particular class of cases. N ow, when the law is exam
ined it appears that that statement is not correct. That is one o
his flagrantly incorrect statements. ;

Mr. BarLinger. Mr. Chairman———

Mr. Cornisn. I shall do you perfect justice, Mr. Ballinger.

The CHARMAN. Mr. Ballinger, unless “you desire to call the speak
er’s attention to something that you think he is seriously mistake:
about, I suggest that he be allowed to proceed without interruption.

Senator CLARK, of Wyoming. My impression was that Mr, Ballinge
rose to question Mr. Cornish’s statement of his position. ’

Mr. BarLiNGer. T will state the purpose for which I arose. 1 wa
asked by Senator Brandegee whether the instructions were

tions, and I stated specifically that they were contained in depari

ment was contained in the face of the law ; that this evidence wi
to be taken, and the procedure taken in a certain way. f

Now, I call the committee’s attention to that part of the law, whie
does not contain any such statement. It says that the Commissic

shall be authorized and directed to make correct rolls of the citizer
by blood of all the other tribes, etc. ‘

And in another part of this same law—this is the only provisio
defining how the Commission shall proceed—and it says: i

Said Commission shall make such rolls descriptive of the persons thereon, so th
they may be thereby identified, and it is authorized to take a census of each of sa
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tribes, or to adopt any other means by them deemed necessary to enable them to make
such rolls.

f his provision of that law, it appears that the statement
thslt\tog‘}lfeuggggetedinpgs of the Commission should be conducted in an}g
articular way is incorrect. Then Mr. Ballinger made the stz}temen
gs to how their proceedings should be conducted, that ltk W ats con-
tained in departmental instructions. Now, I would like to see
thgse%ﬁbotrr%cl‘:;oﬁfﬁ(}l«ll«:. While Mr. Ballinger is looking for that paper

’ ike t ou a question. b 4
4 ‘It/ﬁ‘ulgolfliliﬁsg aISlivi}il be vqery glad to furnish any information that
nlaé};nlzlio%egf{i(}\;DEGEE. I wanted to ask you this: If it should be{:
degermined that the word ‘““descendants,” as used in the trlteéttcy 0
1830, meant physical issue, to use your language, ?hven }fou 0111—
gress constitutionallyl]pass ta@n act which would deprive those people

ir right to enrollment? !
i f{l;‘elé;‘;gl\hltsé Well, yes; I think the exercise of that power would
beSSgr?;igll‘egRANDEGEE. I did not want to suggest tha;t, you be heard
on that point, but it occurred to me that it was a material point.

Mr. Cornisu. I think the exercise of such power would be sus-
taléleer(lia:tor BraxpreGee. My point is, if the treaty fixes the list of

n Congress alter it ? g 3 ;
peﬁg.n (Sj’o;aNIs(I]{. ’%hat is the question you raised this morning. We
have always contended that the treaty should govern; that}‘a mere
act of Congress would not set aside a treaty provision, but there are
many who take the opposite view of that matter. R

Senator CLARK, of Wyoming. But your individual view is that 1
Mr. Ballinger’s definition of the word “descendants” is a correct
Vlfi\vlvr. Corxisn. I do not quite see how we would get at that, because
I can not assume that it means what he says it means.

Senator CLARK, of Wyoming. You can not assume, but you can
assume for the purpose of answering my question, or glvlllt}g me
such light as you have, assuming—we will not say Mr. Ballinger ?
view—but assuming that the view of Assmtant'Attorney—(}eflera
Campbell is correct in that respect, how then would it be necessary :

Mr. Cornism. I think I get your idea. If it were written in the face
of the treaty of 1830— — ; A

Senator CLARK, of Wyoming. You still do not get my idea.

Mr. Cornisu. 1 think I do. |
. Senator CLARK, of Wyoming. I know you do not get the view that
1s in my mind. i

The Cuamman. T suggest that you let Senator Clark have the privi-
lege of stating his question.

Ir. Corxisn. Excuse me. o |
Senator CLARK, of Wyoming. My understanding is that Attorney-
eneral Campbell interprets the word ‘“descendants’ as it is used in

the treaty—he interprets that to mean any person who has in his
Vvemns Indian blood, notwithstanding the fact that he may also have




44 CHOCTAW AND CHICKASAW INDIANS.

other blood. That, I understand, to be Attorney-General Campbell’s

interpretation of the word “‘descendants.”
Mr. Cornisn. In effect.

Senator CLARK, of Wyoming. Now, accepting, for the sake of the
hypothetical question, that his interpretation is correct, then how

would you answer Senator Brandegee’s question ?
Yy g q

Mr. Cornisu. If his interpretation is correct, and that is what the

treaty means, then his people would be entitled. That is true.
Senator WArRNER. And Congress ought not to deprive them of it.

Mr. Cornisa. T may say that some very distinguished people differ

on that proposition.

Senator CLARK, of Wyoming. And your opinion would be that

Congress could not?

Mr. CornisH. I do not know that I could intelligently define my

view on that question. I have not considered it sufficiently.

Senator CLARK, of Wyoming. Suppose, instead of the word ‘‘de
scendants” it was “full-blood Choctaw Indians” in the treaty; could
Congress pass a law cutting off the rights of the full-blood Choctaw
Indians?

Mr. Cornisu. Of course you desire my view.,
views on that subject. ,

Senator CLARK, of Wyoming. T want your view—not as binding on
this case, or as especially influencing this particular case. 1

Mr. Corxisn. Well, in the light of the decision of the Circuit Court;
of Appeals, in a case which has recently been presented to it, and i
the light of an opinion which, T think, the Supreme Court will render
I a very short time on that question, I believe Congress has that
ower. '
" Senator CLARK, of Wyoming. You believe that Congress has the
power? , .

Mr. Cornisn., Yes, sir; in other words, I believe that the courts o
this land would sustain that power if Congress saw fit to exercise it _

Senator CLARK, of Wyoming. Your view is that the present deci
sions and those that are looked for by the Supreme Court— :

Mr. Cornisn. Yes, sir; would sustain that power, if exercised.

Senator CLARK, of Wyoming. You believe, then, under the presen
decisions of the court, and the decisions that are to be looked for, tha
the Supreme Court would say that Congress had the exclusive right
make those rolls upon its own motion, without reference to any tribaj
rights that may have theretofore been bestowed ?

. CornisH. Yes, sir ; I think the courts would sustain th
if Congress saw fit to exercise it. [ have not considered it sufficiently
to mature my own view definitely. Academically speaking, T do nos
know whether I believe that is the law or not, but I do believe th
courts of the land would sustain the power if Congress saw fit to exer:

Senator WarNEr. That is, if the treaty provided that only full:
blood Choctaws should be enrolled, that Congress would have th
power to say that only half breeds should be enrolled ¢ ;

Mr. Cornisn. Yes, sir : I believe that.

Senator CLARK, of Wyoming. In other words, Congress has plena
power in the matter, you think? '

There are many
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Mr. CornisH. I am reflecting what the decisions of the courts
] i i ent. ;
e lze, llglii{g;g%gl In the opinion of Mr. Van Devanter, wdhlch
SeIllla (g d in this morning—without reading tha:c particular deci-
gri(())1111~?ir(l)e§ he discuss the meaning of the word ‘‘descendants” in
?
the treaty of 1830{ : ) 7
[ ; I do not think he does.
IS\{;;&(E(())IF II\ISI:}:&;E(()}}EZI.r ,That was in the decision that was spoken of
7 ] inoer ? i
yeitlirdgglzl‘)\*)ls‘;\{[.r.IBuar?ciIelFsiood that he referred to some decision of a
cmért irtlol:laBbeﬁlszGEE. That decision which Se_nator Clark .alhfld(zc%
efna moments ago by Mr. Campbell, what case is referred to in that ?
t0§ e::’rcor Crark, of Wyoming. It was the Perry case, Where.ltv\zlas
decie(ﬁad that if the person had Indian blood he was of necessity the
the descendant of an Indian and entitled to e;nrollment‘.r 5 4

Senat’or BranxpeGeE, How does th?i’: O(Ii)lmon Sﬁ)fer. \éatr}ll : 1(131‘::1?1 ino"

i led me this morning—if it does not discus 9 o
(v)‘}h}c(}:l}é }ix(‘)(l)ll‘flla‘r‘lzlgsclendant” as used in the treaty of 1830—have any

i ent question? ) :

beii‘;n%ggNtIlégp Ii?ls this 1way, that the tﬁeafly of 1§898, W}tuf;lwtsh; gs(;(;i
ion of Mr. Van Devanter discusses, and the su Heqont i

isrllor}l)xi)fsﬁgrnce acr)lf that treaty, provides th%t thle C?I?ﬁl;las(l)(:fl;r;(;n Z?}(z

i ivilized Tribes, and various other tribunals o Vi )

gfl ‘trflec gllliltzeed States, shall, in the making up of t?}?ergilisb(;{ Cfl(flllzervirsﬁlilc%
imited to persons whose names appear on -roll,

::):ib]sl;ln;gl)]s WelPe made in pursuance o? the laws, customs, and usages

Ofstilgailglt?eﬁi{ANDEGEE. But does it not also say that it shall be made

i to the treaty rights?

Wllt\/}[fe(ff)l;?;lfseﬂ.oh says soy in terms, and the subsequent ]law_ reﬁect?
the holding of Mr. Van Devanter. It is simply the legis atlﬂzllcoll)le
firmation of a judicial opinion. It says that no person ]SI s
enrolled unless the name of that person appears on some ro

tribe. : :

Senator BRANDEGEE. May I make this suggestion to O};l_hamiinI
do not want to tell you how you shall try your caseM uBalliag ; Ig
been through these papers which have been filed by Ir. - % &
representing his side of the case—I notice that W_hereveé the o
re%)erred to a statute bearing on this matter he has 1nse§te elaim
statute, and I think we could get a more coherent idea o (ﬂ}rtct e
when we read your statement if you would also insert the full statu
instead of an excerpt. : ;

Mr. Cornisn. T ’?hink the inference t}lllat I }}qve omitted anything
that bears on this controversy is somewhat unfair. A

Senator BRANDEGEE. I do not mean that any such inference s{lall b:
drawn, but I do mean that WheI} | iim‘s called upon to construe
statute I would like to see the whole of it.

- Cornism. T have given such references to statutes Sodthit they
can readily be found, and in many instances I have qu(éte tS eeiﬁal;cor

Senator CLARK, of Wyoming. 1 think you had better do as‘,C i el
Brandegee suggests, because there is a good deal of this matte
we will have to 2o over.
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Senator StoNe. Before you proceed, Mr. Cornish, I would like tg

ask you, as a question of fact—which T su pose you can answer

when the treaty of 1830 was made, these Indians were al] living there ¢
Mr. CornisH. Yes, sir.

Senator SToNE. Were they slave owners and holders at that time

Mr. Cornism. Yes, sir.

Senator Sroxe. Did they take their slaves with them to the Terri-
tory? ‘

Mr. CorntsH. Yes, sir; they did, just as they did their cattle and
other property.

Senator SToNE. When they moved there?

Mr. Corxisn. Yes, sir.

Senator SToNE. I asked those questions in order to ascertain the
condition at the time the treaty was made. '

Mr. Cornisn. There is no question that at the time they immi-
grated they took their slaves as well as their other property. |

Senator WARNER. What do I understand your conclusions to be
as to Mr. Van Devanter’s decision ?

Mr. Corxisn. My conclusion is that it is therein held that the
Government of the United States in making up the tribal rolls_the
rolls of those persons to participate in the distribution of the tribal
property, shall be only those persons who have been enrolled by the
tribes themselves in pursuance of their laws, customs, and usages
I understand that to be his holding, and that holding is reflected in
the law of the next year.

Senator WARNER. "And their descendants? ’

Mr. CornisH. And their descendants born since the tribal rolls
were made, and the tribal rolls to which I have reference were made
in 1893 and 1896. ‘

Now I call on Mr. Ballinger for the instructions to which he re-
ferred a few moments ago. You understand that the statement yes
terday—and the statement which I contradicted—was that those
instructions which he alleges the Commission to have violated were
contained in the law. That is not a correct statement, as we have
seen from the law itself. His next statement was that the Depart-
ment of the Interior ha prescribed certain regulations for th
government of the Commission in its work, providing that those pro-
ceedings should be conducted in a certain way, and that those instru -
tions were not followed. I know what the facts were, and that ig
why I call for this instruction. The instructions to which Mr. Bal-
linger has referred were issued on July 30, 1899, while these tra -
sactions occurred in the fall of 1898, That confirms what T stated
this morning, that when the Commission proceeded in the fall o
1898 there were no departmental instructions; the Commission

Senator CLARK, of Wyoming. What is the date of those instructions!
Mr. Cornisa. July 25, 1899. =
Senator CLARK, of Wyoming. Then those instructions were issuec
after the first tour of the Commission through the Chickasaw N ation!
Mr. CorntsH. Yes, sir. ‘
Senator CLARK, of Wyoming.

But before their second tour througk
the Choctaw Nation? ‘
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VIS ink it was while they were in the midst of their
ol }(SORMI:H’L.hi t(}]];lglc{t;t\&' Nation. I remember all those circum-
il r?ugy well, because I was with the Commission in 1899 as
Esnans 4 eryfor the Chickasaws.  When the Commission proceeded in
e ud tomgywhen all of these transactions occurred, it was snnp&_y
(1}(8)2:&3,1111& the law for itself; there were no instructions from the
Deé)e?;girgﬂm}(, of Wyoming. Let me ask ‘1‘\101_1 a ql'&;itii(:(lll nfi}rlg
there; 1 want to lget lal'l thes:i) fa&,;[trs ]}%racﬁ)it;llugr 1211 ngmse A
10 claim under Mr. ger a ;
b grllzile tr(;e?lll)el‘e()‘l\{ickasaw people, or are tl}ey seeking to come in on
Eﬁg Choctaw rolls, which were not made until 1899 ? _ N 1
1\11/‘. CORNISH. 501llebh] kun(].erstan(l, are claiming as )
. of them as Chickasaws. : 7
buéerrllla?ts(;(r%uum, of Wyoming. When you say allt“ ?)lzael:x?glﬂigt (&1)13
»tion of the committee in 1898, you do not moan) ? e,
2 saying that he has none to come in under the Choctaws? ]
avsl:?r) CgRNISH. No, sir; I am addressing myself to the 111.00:*1 te}(;g
statement that was made vesterday for the purpose of plu‘;trzir;(b bl
Commission in a bad light. I say that the CO-HHTSS;OI i thro}ugh
ceeding upon its own construction of the law in its tour t g
t :taw Nation in 1898. ' 7 i b
dh%gﬁ({)r CLARK, of VVy(iming. Itgid n?t tﬂrgd(c;ﬁsl‘zzf{nl(sia;\nggﬁg;négi
v anything about the tour through the Chicks \ , or
;.%OSL?S itznl?olclls, whether they werle madﬁ 1{11 the Chickasaw or Choctaw
i rherever those people applied. Dy
N?\tlll?.néo(gx‘;srl. From the1 _be%innipg of the Commlssflon rf Oﬁ)lgi"
through the Chickasaw Nation various people came ni 11"91 e
States and claimed that they had a right to apply as Inc 1@21% i
withstanding the fact that they had no tribal recognlt"lcj'n, el fi896
tribal enrollment or by being admitted by the Com%msbﬁ)n H}f o
But a controversy arose in the winter of 1898, and ahter ‘Je{. sta %
out through the Choctaw Nation in 1899, then the qlklle'sllo? 122,1(1
submitted to the Department and these instructions, w 1(:;. e
in my hand, were given, and from that time the Cvrommlss1lon bo 0n +
those instructions and permitted everybody, whether ﬁe (.ado %
tribal roll or not, to be heard. They took down what ﬁs% L ant_
submitted that case for the approval or disapproval of the 1_epta‘r
ment as to whether they should or should not receive the application
of the party. / : } i
SenaFor CLARK, of Wyoming. Let me interrupt you there—this matd
ter covers so much ground, and I want to get distinetly in I}Illyt mfl:l
the main points. T understand you to assert now,as a fact,t si t .‘a E)(I)‘
these instructions were promulgated every person who algp 16(‘;1
have his name entered on the rolls had his ltlexatl}nn?atlon taken down
In writing and preserved; is that your recollection ? A
Mr. CO%{NISH.pThat 1s my best information—not upon thg merit oIf
the claim but upon the proposition as to whether he was Suci1 a p(flifiom
as came within the jurisdiction of the Commission. They hear ;
and took down his statement on the preliminary questions as r 0
Whether the Commission had or had not urisdiction. Then it \‘\D }:?s
that Mr. Van Devanter’s opinion was rendered, which held that 5 e
ommission had no power to entertain an application on the met1:1 Se
The statement was taken down and reviewed by the Department on
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the preliminary question as to whether the Commission had jurisdic
tion. After hearing those facts,and it developed that he had not been
on a tribal roll or had not been admitted under the law of 1896, the
Commission held that it had no jurisdiction, and that construction of
the law was held by Mr. Van Devanter. “

Senator CLARK, of Wyoming. But in all the cases this preliminary
examination was held as a permanent record?

Mr. CornisH. Yes, sir.

Senator BRANDEGEE. But the examination did not
of whether he had any Indian blood in him or not?

Mr. Cornisa. Not upon the preliminary question, no; that was
one of jurisdiction, as to whether he was such a person as came within
the jurisdiction of the Commission, the requirement being that he
must be in one of two classes—either upon a tribal roll or admitted by
the Commission in pursuance of the jurisdiction of 1896. That meets
the contention that the Commission was violating the law or ignoring
its instructions in the fall of 1898.

Now, the way the Commission did proceed in 1898 was to receive
the applications of persons who applied; if he came within the juris-
diction of the Commission, if he applied as an Indian, and a prelimi
nary examination of the roll was made and it appeared that his name
was on one of the tribal rolls, or that he had been admitted in 1896, the
Commission had jurisdiction, and his application was placed on what
was called a field or census card. Those cards are complete and
thorough; they contain the name of the person, post-office address
age, name of father, name of mother, degree of blood, and the refer
ence to the tribal roll upon which his name appears. i

That is the record which the Commission did make in pursuance
of that requirement of law, which says that the Commission shall
make such rolls descriptive of the persons thereon. That is what
it did under its construction of the law of 1898. .

Now objection is made upon the ground (evidently for the pur
%)ose of ?utting the Commission in a bad light) that it did not take
ull and complete stenographic notes of the proceedings. The
evidence of the applicants which was given to the Commission, o
to the clerks of the Commission, which evidence or which testimony
or which information went upon the face of these cards, was given
under oath. Each applicant was put under oath, and the applis
cation of the applicant is not found in the brief stenographic notes
to which reference has heretofore been made, but upon the field
or census card which the Commission has made and kept, which
was submitted to you vesterday. As I have said, it contained the
name of the applicant, his age, post-office address, degree of Indian
blood, if he be an Indien; and practically the same card was made
use of in the enrollment of freedmen, except that that card con-
tained the additional information as to the parents of the applicant
and the particular Indian who wes the owner of the ancestor througk
whom freedmen applicant claimed. o

So much for that, as to the proceedings of the Comniission unde
the law of 1898. I do not believe after an examination of these
facts presented by the subcommittee in the Indian Territory, ant
here presented, that the conclusion can be fairly reached that the
Commission did not exercise its very best judgment in an entirely

go into the fact

proper weay in the administration of the law of 1898 in the mak
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The instructions which I have reference to were
the insistent bombardrr%enicl of thle Co;nmmsmn

ands—and since that time, scores of thousands—otf persons
Ew)v}}rl(fh(ég:gdin from the surrounding States. Those instructions
were brought about by those persons who came in from the sur-
rounding States, who claimed to be Indians, but who did not come
within the jurisdiction of the Commission, because they were not on
the tribal rolls, and had not been admitted by the Commission in 1896.

Now, the statement has been made that the law itself did no(’fl;
require the applicant to make an application; that the dutjf reste
upon the Commission to see to it that the application of every person
who, upon any theory of the law had a right to apply, should be
brought in and the application made. That view of the law can not
be sustained. The law of 1898 does not say in so many words that
the applicant shall make a personal application. The law of 1898
does not say that. I have referred to that several times, and s}'lal!
only do so now for the purpose of bringing out this particular point:

P issi s descriptive of the persons thereon, so that
thes§lgg;%?éfféf:b;ﬁ?énﬁaﬁiﬁ,S 1;?1}(11 1ii’,’lils gl‘ithogzed to make% census of each of said
tribes, etc. 1 g

Under that they sent out notices to all who wished citizenship,
and voluntary applications were made by every person claiming to
be a citizen, and by everybody claiming to be a freedman, so there is
no particular profit now in our showing what the duty of the Com-
mission was. The Commission construed that law and issued
notices requiring persons to meet them at its apartments, unless
they Were?]_l or infirm, and then some means were found by a mem-
ber of the Commission going to the residence of any person who was

hysically disabled, and unable to come before the Commission.
%ut they construed that law to mean that those people should come
before it and make application, and that was done, not only by the
Indians but by all the parties represented by opposing counsel at
the time. :

Senator BranpEGEE. If that is so, if a man appeared there,
whether you call him an applicant or claimant, or a ‘man who
wanted to get enrolled, and did not know which roll he ought to go
on, but appeared there, is it not a fact that under these instructions
contained in that act the Commission ought to have inquired about
the amount of Indian blood he had in him for the purpose of deter-
mining which roll to put him on? »

Mr. CornisH. Perhaps we may at this time say that the Commis-
sion might have done something which they did not do. If a man
presented himself—if he was as black as the ace of spades, and said
to the Commission “I am an Indian and have a right to be enrolled
as an Indian,” it was certainly the duty of the Commission to look
into that matter to determine whether it had jurisdiction over him.

Senator BranpeGeE. I understood you to say as a matter of fact
that the Commission did not make any inquiries as to the quantit
of Indian blood in the applicant, and I understand that the testi-
mony there is that in a great many cases represented by Mr. Bal-
linger the quantum of Negro blood is much larger than the quantum
of Indian blood, and in such cases if the applicant resembled an
Indian more than a Negro, would they not ask him something about

S. Doc. 257, 59-2— 4 ‘

up of those rolls.
brought about by
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the aémount of Negro blood instead of directing him to the freedme
tent ?

Mr. Cornisu. As I understand it, the first proper inquiry of th
Commission would be to determine whether they had jurisdictio
over that person. The question of blood would not arise on th
preliminary examination. The first inquiry would be “Are Yo
within our jurisdiction as an Indian? Are you in the tribal roll, g
were you admitted by the Commission in 1896%” The rolls wer
before them; if a man said “I am an Indian,” the first duty of th
Commission would be to examine the ro]l to see if his name was o
that roll, or to examine its records of 1896 to see if he had bee
admitted to those rolls in 1896. I am assuming now that he wa
not in either of those classes; then it developed that he was no
within the jurisdiction of that Commission, and that would hay
ended the inquiry, upon the construction of the law placed upon
by Mr. Van Devanter, and the law enacted the next year.

Senator CLARK, of Wyoming. Now, as a matter of fact, the Indis
rolls show a considerable number of people who had in their vein
Indian blood.

Mr. CornisH. Yes, sir ; the statement has been made that there
a desire on the part of the Indians, and those representing the India
to discriminate against those Indians because of their Indian blood
There could not be a more unfair statement than that. There ar
many persons in the Choctaw and Chickasaw nations who are citizen
and who are possessed of some negro blood. That does not of itsel
bar them.

Senator LoNe. Under what circumstances are they put on there

Mr. Cornisu. They are put on by the Commission.

Senator Lone. When are they put on and when rejected ?

Mr. Cornisu. The test is whether they are on the tribal rol
whether or not they have been recognized as Indians and their name
appear on the tribal rolls. Now, if a negro man is or should be ma
ried to an Indian woman, their children, notwithstanding the fa
that they are children possessed of negro blood, would be entitled ¢
enrollment as Indians if they had been placed on the rolls by th
Indians.

Senator LoNg. And the tribes put such on the roll?

- Mr. CornisH. Yes, sir; in many cases. '

Senator Lone. But suppose he had married a woman who ha
been a slave in the tribe contrary to the tribal law?

Mr. CornisH. The tribal custom, which is universal, and which hi
always been followed, would have intervened there and that chi
would have followed the status of the mother. . The mother is pof
sessed and in the enjoyment of rights of Chickasaw citizenship in t.
tribe, that of freedmen, and the child would have undoubtedly be
enrolled as a freedman. ]

The statement that there is a desire on the part of the Chocta
and Chickasaws to discriminate against these persons because of the
negro blood is absolutely untrue, because there are persons in tk
Choctaw and Chickasaw nations who are on the triba roll and wi
are possessed of some negro blood. I do not think that marria
and legitimacy of issue was presented when you were in the Indi
Territory; but the Choctaw and Chickasaw nations have preservi
their blood pure and uncontaminated, in so far as the colored ra
concerned.
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i has been preserved with as much purity as in any other
soallllzll?nbl(c)grimunity. pThe negroes were their slaves, and }tlhey
regarded them just as the slaves were in the South, except they have
received vastly more benefits than in any other southern community,
because of the property that was conferred on them. There ha; n}(l)t
only not been any discrimination so far as the Choctaws an dt e
Chickasaws are concerned against their slaves, but they have done
more for their slaves than is the case in any other southern com-
mlélelalrfgéor McCumBER. They did it more because of a pressure 'Oﬁ
the part of the Government as a punishment for taking sides wit

1 72 . .
th?\lg.o gfféﬁ;? Possibly; I do not know anything about the object

‘ of the treaty of 1866, but I say frankly if the Indians had been left

ntire control of the matter, I doubt very much if they would
floang(}el egieven their slaves property valued at many millions of doll}almrs.
But the Government of the United States insisted that they do thap.
They agreed to it and have carried it out, and their freedmen, or t 31_1'
slaves,ohave been vastly more benefited under the peculiar condi-
tions existing in that community than in any other southern com-
mlgélrgt'or La FoLLerre. On the subject of that law of 1898, and I
ask for information, was the Commission clothed with power to issue
process to bring in those people?

Mr. Cornisu. Yes, sir. :

Senator L.a FoLLerTE. Could they summon them? I mean with
reference to examination to ascertain their proper status, and whether

were entitled to enrollment? :
thi}lrr. Corxtsu. There was such a provision either under this law or
er law.
5 lgénl;ztor La ForrerTE. You do not think that was under the law
of 18987 {

Mr. Cornisa. I do not think there was anything in the law of 1898
to that effect; possibly so. , ol ;

Senator La FoLLerTe. If there was a provision there clothing
them with that power, it would appear, would it not, as t(hough it
had been contemplated that they ought to search them out? i

Mr. Cornisn. Not when we consider the later law. I was coming
to the law that was passed in the next year.

Senator BRANDEGEE. They were directed to make a census of
them.

Mr. Cornisu. Yes, sir. ! -

Senator La FoLLeTTE. It was either in this hearing or some hear-
ing that was held last session, in which I understood that they had
the right to issue summons and subpcenas, and to attach their per-
sons in order to bring them for such examination, and carry out the
requirements of the law in completing the enrollment, whether they
wanted to be enrolled or not. :

Mr. Corztsn. T am sure there was a provision in one of the later
laws; when the whole work was about to be closed there was a pro-
vision requiring them to bring in such as had not presented them-
selves. If there was any doubt about the construction of the act of
1898, as to which of those persons were required to make applications,
and that the Commission was not of its own motion required to beat
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the brush and figure out for them what their rights were—if there i
any doubt on that proposition I think it is only necessary to refei
to the law of 1900, which makes reference in terms to application;

which shall be made by the applicants themselves. The act of May
31, 1900, says:

The said Commission shall continue to exercise all the authority heretofore conferre
upon it by law. But it shall not receive, consider, or make any record of the applica
tion of any person, ete. i

That is the language used in the law of 1900 with regard to applica:
tions.

The law of 1902, section 27

Senator WARNER. Is this the supplemental agreement ?

Mr. Cornisn. This is section 27 of the act of 1902, known as thi
“Supplementary agreement:” '

The rolls of the Choctaw and the Chickasaw citizen and Choctaw and Chickasa
freedmen shall be made by the Commission to the Five Civilized Tribes in strigj
compliance with the act of Congress approved June 28, 1898 (30-Stat. L., 495), and th
act of Congress approved May 31, 1900 (31 Stat. L., 221), except as herein otherwis
provided.

Now, you will understand that up to the time the treaty of 190!
was adopted the Commission had not made the rolls.” The Com
mission had only gone out into the field at various times and upo
various occasions and in various ways, and gotten together thes
applications and the testimony, the crude material from which thy
rolls could be made. The roll was not made and completed unde
the law of 1898 or the law of 1900, but the provision for the comple
tion of the rolls and the definition of the final authority of the Com
mission for the completion of that roll, and the prescribing of thi
manner in which it should be made, is contained in the treaty o
1902, under which the citizenship business was intended to be closed
and that said that the Commission should make the roll in accord
ance with the laws of 1898 and 1900. In section 34 of the same act
July 1, 1902, it is also provided: :

During the ninety days first following the date of the final ratification of this agre
ment the Commission to the Five Civilized Tribes may receive applications for enro!
ment only of persons whose names are on the tribal rolls, but who have not heretofo
been enrolled by said Commission, commonly known as “delinquents,’”” and su
intermarried white persons as may have married recognized citizens of the Choc 2
and Chickasaw nations in accordance with the tribal laws, customs, and usages on
before the date of the passage of this act by Congress, and such infant children as m:
have been born to recognized and enrolled citizens on or before the ratification of th

agreement; but the application of no person whomsoever for enrollment shall I
received after the expiration of said ninety days.

That is the provision of the law which fixes the 25th of Decembe;
1902, as the final date on which applications may be received.

Senator La FoLLerTE. If I may interrupt you, this memorandu
has been handed to me and is marked as g part of the act of June 2!
1898. I will just read the paragraph to bring the matter to yo
attention in this connection :

Said Commission shall make such rolls descriptive of the persons thereon so ]
they may be thereby identified, and it is authorized to make a census of each of sul
tribes, or to adopt any other means by them deemed necessary to enable them to mai
suchrolls. They shall have access to all rolls and records of the several tribes, 2
the United States Court in the Indian Territory shall have jurisdiction to compel ¢

officers of the tribal governments and the custodians of such rolls and records to deliv
them to said Commission, and on their refusal or failure to do so to punish them as.
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i iti i i ho should be
uire all citizens of said tribes, and persons w
eartgeﬁg;le said Commission for enrollment at such times and placgs :Sa,g
e a%p id Commission, and to enforce obedience of all others concerrﬁe ) 8
R e T to enable said Commission to make rolls as herein

may be necessary, 2 :
far as tléeaia(ﬁg pulzish anyone who may in any manner or by any means obstruct said
require

work. ¢ o
hi uestion that I asked you before, as to whethe
g b(;all;so‘zl Is)31111Zhgb(l{igation on the part of the Commission; that
s “anthe question; the question was as to whether they did Iﬁog
i nouthoritv and whether that did not imply an obligation ‘i,l a
ltl}?;;? séhoﬁld cvo;npel attendance anc}l enforce obedience of all others
‘ i i ; se rolls.
e gqe?;zk;?rg' %;ggubtedly. If any person had not made
i Ct'ORNItShe. Commission would, under that provision of the law,
ﬁgggcﬁaao?)ower to enforce their attendance by process of the United
States courts. _ ity
LETTE. Would it not appear to be the sp
ths ﬁgﬁtziro%illj‘aﬁLstatute that they Sh((iﬂzﬂd exert themselves to make
ersons concerned ? i }
: (i\(/};npé?gé(;llli.oa‘?ﬁgtpthey were undoubtedly required to do‘ }3 ic.he
final .conlpfetion of the work. There were persons anXV'nhas ) t111}-
quents;” that is, after the Comimsglon hsild gp((iari?cdl (1)1(1) kt \5it(i?1{}2vo);
for five or six years there were Indians who dic : i
ion of the Government of the United States, an
&7};(1)‘(131 I;Tnsrc;tvl'ﬁlo even up to the time the work was closed ?fusqfclh‘gc;
present themselves, and ﬂlle‘icr attendance v:f)?s l(;gvmpe'll!c}el(i 161(1) I]’?fn?;sion
ision or some later provision :
‘}o}:&t u%l;f(:rtﬁ)l?éldlv the power topsee to it that the persons who were
i should be brought in.
en‘lc\l%lati these proceedi%gs having been taken as stated 1and. th(fisi
particu’lar applicants having voluntarily presented then_ls}(i Vesf aence
cussion of what the power of the Commission was wit. 1re er‘ =
to any delinquents or persons who did not present ‘chemset_vesjl Vno
an application would have very little application, or prac t1}(1&1 ly e_
application, so far as those persons are concerned, becaused }e;} pl(; s
sented themselves; every man, woman, and child present]s 1mstl
voluntarily listed for enrollment as freedmen, and was slu sequen _y
enrolled by the Commission as freedmen, and for five long ygarvs_th
from 1898 until 1903—nothing was done, and nothing was salf Vyvﬁ :
reference to the existence in anybody’s mind as to doubt of wha
their rights were. During that time their enrollment W}Tlas Scom—
pleted by the Commission to the Five Civilized Tribes and the ecre(i
tary of the Interior. They were placed on a roll of freeldm(eizn l%ne
that was approved. They presented themselves to the in offic
and voluntarily asked that the allotments to which they Wer(z
entitled, to wit, 40 acres, be set apart for them; they were set gpsﬁ'
for them, and after the work of the Government was practically
completed under existing law then it was suggested by Msor(r%e on(E
that those people had rights, and the case was referred to Mr. d»amp
bell, and the extraordinary decision, to which I have referred, Zyas
made. After that decision was made these applications, aggrgaFl.ng
some 1,500 persons, were filed with the Commission to the Five
Civilized Tribes and are there now. ) b
This decision of Mr. Campbell was in what is known as the Joe an
Dillard Perry case. In that case there was some contention that

contempt; as also




54 CHOCTAW AND CHICKASAW INDIANS.

stated by the woman that about that
ceremony had taken place. It was on that state of facts that the
decision i the Joe and Dillard Perry case was rendered.

Senator McCumBER. That decision which was rendered admitted
them to citizenship? '

CornisH. Yes, sir.

Senator McCUMBER. Although they were the children of g slave
mother? '

Mr. Cornisn. Yes, sir.
Senator McCumBER. That is contrary,
Mr. Cornisn. It is contrary to the laws, customs

Senator McCuMBER. On what did he base that decision ?

Mr. Cornisa. It is just as broad as language can make it.
in effect that the physical progeny—I use that because in this instance
I think it is more descriptive than any term I can use—that the
physical progeny of an Indian man, without reference to circum-
stances, and without reference to legitimacy or illegitimacy—if the
physical fact be established that the child was begotten by the Indian
man—that that entitled the child to enrollment as an Indian.

Senator CLARK, of Wyoming. That would be a descendant ?

Mr. Cornisu. Yes, sir; according to Campbell.

Senator Long. Under the treaty of 1830¢

Mr. Cornisn. Yes, sir. N ow, the committee will understand that
our complete answer to this is that the word “‘descendants”’
construction given of the treaty of 1830, is entir |
by the use of the words ‘¢ heirs and successors’’ in the treaty of 1855
and by the subsequent treaties of 1898 and 1902, which provide that

issi Five Civilized Tribes and the Secretary of the

with the laws, usages, and customs of the tribes. ]
Congress never intended to deprive the tribes in the making of rolls
and of the protection of their own laws, customs, and usages.
Senator WarNEr. I understood you to say a few moments agd
that Congress would have had the power to authorize a roll to be
made up of that class of Choctaws and Chickasaws if they saw fi
whether full blood or half-breed. ;
Mr. Cornisn. T stated my belief that the courts would sustain tha
power if Congress saw fit to exercise it. Congress has never exercised
that power, and I do not believe it will doso. ;o1 '
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hich was before the
(BER. Was not that case w i
S S(:'E?Ifg I‘Col\lfl(“}tC : 1;imilar case to determine E}hﬁ’i‘ saérélre;l ggglslt’lsorils. Wl
By v No, sir. This decision o : 1 ;
;\1{; (&?}Ii{ql;;ils{'whic)h have been re?dered b}iranfﬂ IC;T(?SIS)E:SI}OII? g%cflllly
8 : i i rse
ommittee 1s of cou : 7
ygarss. wg}}llie?giz(;fc: to the weight that should be given to Mr. Camp
view .

belSPS iicc)irsuﬁlﬁANDEGEE. That decision has been affirmed by the
en

Attorney-General, has it not?

Mr. CornisH. No, sir. been submitted to the Attorney-General?

4 _ (
’%f naé%ng?sljf : 1\}%%5%1“; we have tried to have it submitted to the
Mr. . ) :

; ; A b
Attorney-General but that permission was specifically denied by the
Interior.
Se%z%:{(})rr (ng};fK, of Wyoming. Was that one of the cases
asked to be submitted recently?
gl;a?(?rng)fi;Kl\ g% Sﬂ%ﬁrfyoming. You have ne\%rer tested or sought to
; ARK,
t tethis decision before the Attorney-General? 0 Ll
‘eSM CornisH. No, sir; because if this commit i% o
shoulia agree with us on this prese(riltq‘glqn ofttgemrg%tegrof o i <.
it s should not be changed, 1t 1s not s g
as it set %)Ié%;use there is no power to pass on these apphca’m'(f)n(sJ edai
qugnrclator Crark, of Wyoming. And on your theory, lld s s
adn?its these peoi:)le to citizenshGirp thel,lgr influence wou
icht with the Attorney-General? ] ;
legISIlr W(%ggf?;lsg No; if Congress should exercise the }})lowerinti(())ngrgf
vide an enrollment of these people, of course none of the op
the executive officers would be of benefit to us. Wl 1o e
Senator McCumBER. I want to call your attel}tiloﬁ :;)a -
in a very late letter from the Commissioner in whic ‘ e say F g
The Supreme Court of the United States in the case of the }?lig:lt{ﬁ:%vtvhergﬁ ot
Th Sh lclf;)aw Nation and Chickasaw Nation (193 U. 8., 115), he .
fr :d = were not citizens of that nation, and that whatever rigl 3 ?fr bl
inethtran (%I;tribution of the Choctaw and Chickasaw nanonfs is by virtue of t
of the act of July 1, 1902, and not independently th'ereo i S
Mr. Cornisu. Yes, sir. Are you familiar Wlﬂ(ll fcilat decision ?
Senator McCumBER. I am not; I have not rei i A A
Mr. Cornisu. That is a case which was ta er;. o U i b
Court of the United States to determine the queil 10210 el o
or not the Chickasaw freedmen were entitled to t ih .
under the treaty of 1866. You understand that }bn em]led,y iy
it was agreed that Chickasaw freedmen should be e?h R AR
question of law as to whether they were entitled tt(:i toathe i L
land should be determined later. It was submitte - ek b
Claims under the treaty of 1902, and the decision totwofwthz ok
reference is the affirmance by the Supreme Cour ,
States of that decision. Jibeming _ ‘ ;
Senator McCumBER. But whether it is in direct issue o;‘e Iﬁ%ti;’ gltli
case seems to have held that the Chickasaw freedmen we
zens of that nation. Ja
Mr. Corxisn. T do not see that that has any appﬁltcag}oyh é)szcz;l;i(i
that decision bore entirely on the question of the rlﬁ; dsbeen ikt
ple as freedmen. The question was whether they had been s

that you
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under the treaty of 1866 as freedmen.
the fact that the freedmen had not been
entitled to pay for those lands.
Senator LonG. And the Supreme Court sustains that?
Mr. Cornisn. Yes, sir; and the Government of the United States
will be called upon to pay
Senator McCuMmBER. Then T understand you to say that those
words could not be held as res judicata of that subject?
Mr. Cornisu. No, sir; because the citizenship cf
sons as Indians was not involved in that case.
ship,” as used there and as has
ernment, means that the right
citizenship. They made use of
reason why the Supreme Court of the United States made use
term. It had no reference to i _
they are citizen Indians,
Now, I shall further refer to this decision of Mr. Campbell. He
has rendered many decisions in recent years, and if the committee

were willing to listen to a long discussion of that matter I could con-
vince you that this decision i

weight which would cause this commiittee or
work of the Government in citizenship matters for the past ten years:
and to deprive the tribes of the protection of their own laws customs,
and usages which have grown up for their own i '
the Government of the United States must folllgw in the making of!
these citizenship rolls,

I do not think Mr. Campbell’s decisions are entitled to that .
which would have that effect on Congress. Mr. Campbell has ren
dered several decisions, which, if they stand, will deprive the tribes of
many millions of dollars. He has held that certain decisions of the
Choctaw and Chickasaw citizenship court, whi
and which cost the Government more than |
expenses, are void. He has held that certain fingl decisions rendered
by that tribunal should not be observed, and that the
i enrolled by the Secretary S
held many other things which are wrong and disastrous to the tribes.
The statement was made yesterday with :
Elizabeth Martin case. ]
intermarried white person was not entitled to citizenship, and that
the right -of an intermarried white person was a personal right, a

We contended that because 0
adopted the Chickasaws were

)

Mr. Campbell has overruled that decision, and has held that a white
man who marries an Indian woman and dies, that that confers |

have always maintained is the
United States. In 1896 the Commission acted upon questions of law,
the United States court acted upon questions of law, the Secretary of:
the Interior acted upon questions of law, and, finally, in 1902, after
the citizenship matters had gone on for years and years, they were all
at sea and Congress in its wisdom saw fit to create the Choctaw and
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ttedideia
i iti ' rt. While its jurisdiction was limi
PR e cm*ziiilz)srlxlg?f tclcl)e;lcases arising under the act of June 10, 1896,
B duspont d that the declarations of law by that
have always contended that th ma b oo
e Weh 1d be followed by the Commission of the Five Civi ll1ze o
cm(lir%)S* 1(:)}1119 Secretary of the Interior. It was created for t %1 p;ﬁ;}g =
g?511n)1mino up all these conflicting de(zlo%smns, sﬁl(il W(;ecsonten
= %
i ] hould be followed in parallel cases.
de%}ﬁga&(;;toi};\tv a? procedure is that when a dtec151on is rs}rllg‘ell'%celplgﬁ
ina Interior Department or any o art
subordinate officer of the Interio e e
Department having its Assistan
mentl, ife ?5}115 feel}t) that rights have been violated to ask theil h(jf& of thti
lll)sélpaartment to certify the question of law in that case to the Attorney
United States. i
Ge’i‘l ﬁ;il v?zfast }(ll(i)ne in Indian citizenship up to a year ago, afn% gfa%ol?;ﬁg
had controversies with the(zi S(flcrc(a]t}elm_qlr( of th: {3;1?1?3{ or‘ﬁrx? v?olated e
i hoctaws and the Chickasaw T ~only i
nggﬁ:oggﬂ;%g 3*2 filed a motion for a reconsideration of thosgh(itlagd
gil(l)ns.c They were thoroughl%f atrguid, ?ﬁlt %:cgei(gi;orff vsgflree %nterior
we addressed a letter to the ;
frcr){plt;lx‘*%ileg h‘I‘Hl not on our ownhacc}?u(lilt, tl[})lut O?y ?g;;)&r:;b{): a;}(lieuxsr{a;z’i
interests that we represented, that he do the ve o
i ing these decisions to the Attorney-Gene ;
%)l;fniﬁrkyo;etfﬁggleiisions of the subordlneate Ofl th&1 %’ctorne} -General,
tary of the Interior declined to do that. -
angeg};iosreﬁg()agmp;& May I ask you OI.IF or tﬁv.(z que;‘gogsaltplézté f(;ln
here? Under the Indian law if a white m o
lIcl)lv(‘lri:rle “tr(:frf;n, would that make him become a citizen of the tribe?
C . Yes, sir. , : : i
glel;la(t/g? lﬁz}éUMBER. If the woman died he still became a citizen of
the tribe? = .
; NISH. Yes, sir. : : g
g{;;la?}gf McCumBER. If he remained single he continued to be a
citizen? : :
Mr. CornisH. Yes, sir. . e ¢ T A
Senator McCumBERr. If he married in the tribe he was a citizen?
Mr. CornisH. Yes, sir. ‘ e
Senator McCumBeR. If he married out o e
forfeit his citizenship? o IS
OIBE. COlRN?SH. No, gir ; under the laws of the tribe it did; lt)l)ltticll;.i
Choctaw and Chickasaw citizenship court held against us tc
extent. : {
Senator McCumBER. Did the laws of the tribe pI‘OVI.de(E-—Y e
Mr. Cornisu. That his citizenship should be forfeltﬁ s er’tain’
that his citizenship should be enjoyed only as long as he I(fl(h ce;l i
things—lived with his Indian wife and Indian faml.b:i. . f(e;rfeited
doned his Indian wife, or after her death remarrie , he 3
his citizenship. : s
Senator McCumBER. Then if he was a white man an(tl n%ail;}rlf(i rli%teo
the tribe, by virtue of that marriage, and married out o )
he forfeited his citizenship? ,
. CornisH. Yes, sir. : )
Senator McCumsErr. But if another Indian, member ofh théa tribe,
should marry out of the tribe, he did not forfeit his citizenship? .
Mr. Cornisn, No, sir; the white spouse would come into the tribe.

.tribe, does that
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Senator Loxe. Has that decision ever been submitted to the
Attorney-General ? g

Mr. Cornisa. The decision of the citizenship court ?

Senator STONE. Suppose a white spouse should marry outside?

In the case of her Indian husband, according to the tribal law, he
would forfeit his citizenship?

Mr. Cornisa. Either spouse.

Senator BRaNpEGEE. If Mr. Campbell’s opinion—the Assistant
Attorney-General of the Department of Interior—is erroneous in so-

many cases in your opinion, why did you not ask to have it—in this
Joe and Dillard Perry case—sent over for a review of these other
cases?

Mr. Corntisu. For this reason: If it is the view of this
and of Congress that the citizenship law with reference to a
should stand as it is now, without amendment, that woul
any use or benefit, because, as the law stands now—these people, not
having on file applications as Indian citizens— there is no power to
pass on their applications upon their merits at this time.

Senator BRANDEGEE. I understand; but when you know that this
application for the repeal of that legislation which bars these people
was pending I should suppose that you would have wanted to have
that decision reversed, or, in other words, to have two strings to
your bow.

Mr. Cornisa. That would be a matter that we would certainly

insist upon if there should be a disposition on the part of Congress

to reopen the question.

It was said that the decision in the Mary and Elizabeth Martin:
case was the law now. That statement is not true. We succeeded
in calling that case to the attention of the President of the United
States. The ordinary course is to send these cases over to the
Attorney-General for review. In this case the Secretary of the
Interior positively and flatly declined to do that and said, “I will
not only not certify the case to the Attorney-General for review but:
I will see to it that you do not take it to the Attorney-General for
review.”’

We succeeded in calling the Martin case to the attention of the
President, and he made a peremptory order calling on the Commis
sioner of Indian Affairs for a report, and the Attorney-General sus-
tained us and the citizenship court, and thus Mr. Campbell was
reversed. ‘

Senator Loxa. That refers to white children with no Indian blood
in their veins? :
Mr. CornisH. Yes, sir; that is the only way we succeeded in get-
ting a reversal in that particular case. That left various other cases.
Senator McCuMBER. Was not that decision a clear recognition of
the right of the tribes to govern their own citizenship ? ‘
Mr. Corntsa. I think so. We have taken some steps within the
last two weeks to call these other cases to the attention of the Presi-
dent of the United States, and I think he will take the same action
as to those cases that he did in the Mary and Elizabeth Martin case.
Senator Long. What do those other cases cover? 3
Mr. Cornisa. The finality of the decrees of the Choctaw and
Chickasaw court. In other words, there are certain persons in what

is known as the West case who were denied by the citizenship cour )
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ision became final under the law. Now Mr. Campbell
ﬁgiidst}clﬁag :ﬁlcsillo(ilecision was without jurisdiction. We are asking tha(tl;
the question of law as to whether the decision of 1902 was final an
should be observed be passed upon by the At_torney-Generag. e
Senator SUTHERLAND. Onhyvhat gé‘qundlgled Mr. Campbe 0
isi itizenship court invalid?
thel\/\l;ie%%gﬁs(}){f‘ %;O(il the allgged ground that as to these persons
who were passed on by the citizenship court, their na,mesl Wer%
included or appeared upon one of the tribal rolls, and under the avg o
1896 the Commission to the Five Civilized Tribes ac uired jurisdic-
tion only of those persons who were not on the tribal rolls. L

Senator SUTHERLAND. Then he held that the citizenship cour_’th a :
erred in that particular case, and not that the court was withou
pol\vzf‘r?CORNISH. He held that in such a case the court was without
jurisdiction. : AT AT N o

TERLAND. Not without jurisdiction generally?
%frl?aég;ifsg. No, sir; that decision affected perhaps two or three

individual persons. ;
hul%gl;?dilrlll(%)ll‘vdedr thgt you may understand the matter a little nﬁore
fully, his decision was, In the West case, that since the names of }3 teﬁe
particular persons appeared on some one of the tribal rolls of the
tribes, that none of the tribunals of the Government, the Commission
in 1896, nor the United States courts that followed, nor the CltlZG}Ill-
ship court ever acquired jurisdiction of them, fO,I; the reason that the
tribal rolls as then existing ‘“are hereby affirmed. )

If the law of 1896 had stood, and there had been no amendment o
that law by Congress, there certainly would be ground for (:01‘1‘tend1n,g'f
that his decision was correct, but the law of 1897 defines the “‘rolls o
citizenship.” The rolls of citizenship were confirmed in the law of
1896, but the act of June 7, 1897, says: :

“That the words ‘rolls of citizenship’ as used in the act of June 10,
1896, * * * shall be construed to mean the last authenticated
rolls of each tribe which have been approved by the council of the
e x . x v A y

There are no rolls in the Choctaw and Chickasaw nations so
approved, as required by these acts, and his conclusion is therefore
necessarily erroneous. ;

When those two laws are considered together and the light of the
facts as to the tribal rolls the conclusion is reached that there are no
rolls which were without inquiry by the Commission in 1896, and
therefore no persons who were without its jurisdiction.

Now, all this is in response to the suggestion that the Mary and
Elizabeth Martin case was the law of the land, and had never been
reversed. The case was taken to the Attorney-General of the United
States and was reversed, and the decision of the citizenship court
was upheld and these persons denied.

Now, when this Joe and Dillard Perry case was argued, we filed a
motion to reopen the case and the original decision was adhered to.
Then it developed that these persons had not made the ap lication
which was required of all citizens of the Choctaw and C ickasaw
Dations under the provisions of the act of July 1, 1902. That is
the law under which it was proposed to close citizenship matters,
and provided that the application must be filled with the Commission
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by the 25th of December, 1902. Those persons were in the perfectly

satisfactory enjoyment of their rights as freedmen at that time,
They were in, as I say, the perfectly satisfactory enjoyment o
their status as freedmen, and no applications were made, and as the
law stands there is no power to pass on their applications as citizens,

Now, it was urged at the last session that you should give them
some relief. _ :

Senator Lone. It later developed in that case that there was an
application.

Mr. Cornisu. In the Joe and Dillard Perry case in this way, and
I beg the committee’s pardon for taking up so much time, but if you
wish me to make that point clear now I can. The individual persons
in the Joe and Dillard Perry case have now heen enrolled, because
as we show, under the law of 1902 there had been no applications for
them under that law, and it is further shown that these particular
persons had made application to the Commission under the law of 1896.

The jurisdiction 0? the Commission under the law of 1896 no more
parallels the jurisdiction of the Secretary under the later laws than
the jurisdiction of the mayor’s court of the city of McAlester parallels
the jurisdiction of this committee. The jurisdictions thus conferred
are diametrically: opposite, as opposite as jurisdictions could be.
Under the law of 1896 the jurisdiction of the Commission was to
admit to citizenship those persons who were not, on tribal rolls, those
persons who wished to be added to the tribal rolls from the outside
and who wished to have conferred on them a tribal status and
placed on the rolls. Now that was the jurisdiction under the law o
1896.

The jurisdiction of the Commission and of the
Interior under the later laws is just the opposite; it is to make up from
the tribal rolls a correct roll.” When it developed that the Joe and
Dillard people had not made application in accordance with the law
of 1902, then they began to cast around and see if there was not some-
thing in existence which could be construed into an application. Se
they found that application had been made by those persons in 1906
and Mr. Campbell held

Senator Lone. That is, they applied as Indians and citizens? :

Mr. Cornisn. Yes, sir. Now, Mr. Campbell held that that is such
an application as may be considered an application within the meaning
of the law of 1902, and the Joe and Dillard Perry people have been
enrolled. T have not received a copy of the opinion, but I under=
stand that the decision has lately been rendered. ;

But as to the great body of these people, there is no contention that
they-did make application within the time required by the law for
their enrollment as Indians, and upon the suggestion of that of course
they were out; and the contention was presented at the last session of
Congress that steps should be taken to relieve them from that situa-
tion. Now, this committee did not feel and Congress did not feel that
You could or would, or that it would be wise to reopen the matter as
they wished it reopened. They contended, as they are contending
now, that they had all along been asserting rights as citizens; that
their enrollment had been over their protest, notwithstanding the fact
that they applied voluntarily in 1898, and that continued until, per-

aps, a year and a half ago. N otwithstanding all of that, they con-
tended before you a year ago that they had been surging about the

Secretary of the
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issi ray hat there was ample evidence of the fact
Comr‘]cﬂ}]lsswllllaglxl?d% s?)lrlr(lle taﬁplication under t%e law of 1902, and you
el egerously gave them that relief and provided if it could be
gk gei) any scrap of paper, it might be considered an application.
ill?ci‘;lo ity wag provided in section 4 of the act of April 26, 1906——
i ) n, or any other ap-
B o Chickuim, Oherokes, Choaks t& Hatruls triges._re_spe?(-)
tir\(/)e?i;(? trc? thso roll of citizens by blood unless the records in charge of the Commission

i icati t as a citizen by blood
ive Civilized Tribes show that applications for enrollmen 7 3 i
::']aes E;:laecx?itlllllif (flheltime prescribed by law, by or for the party seeking the transfer

That time was the 25th of December, 1902—
and said records shall be conclusive evidence—

ans that unless the records showed that application was
m;{i};athf?te;%ild (i)e conclusive against the applicant that it was not

made—

Unless— il :

Now, here is the very broad provision that was mserted; i

i v y idence that the Commission to the Five Civil-
gg(lle’sl‘srg)?: ;gltct.l\:iﬁybrixc(‘le(is’lelegl:ﬁgirgpe;ﬁli(iggggtwithin the time prescribed bz'l law.l
at has been held by the Commission to mean the develop-
meljl(t“g’f 1éllllt.‘;f't‘hing in black ang white, anything which is gbon(xirmcllng o({
the fact, any scrap of paper of any character which can feDeve ope
to show that these people were from 1898 to the 25th o d.peceml\g‘,
1902, asserting rights as Choctaw and Chickasaw In I’E}I:S.b ;
Ballinger’s statement yesterday was that notwithstanding hg rgajco
and comprehensive provision of that law (which we feel _01}11g no ;
have been passed), yet notwithstanding the extent to whic .yolu Weél'
in that law, the statement of Mr. Ballinger was that not a single mdi-
vidual had been able to comply with that provision of that law.1 %

If those people were Choctaw and Chickasaw Indians and felt tI eg}—
selves under the treaties and laws to be entitled to citizenship as Indi-
ans; if they, as they now assert, had surged about the Commlssuildl
from 1898, through the years of 1899 and 1900, 1901, and 1902, WOI{J:
it not be reasonable for us to assume, and would it not be easy oi
those people to show, that there was some scrap of paper on the par
of some of them to show that there was some effort to assert those
rights? Yet, according to the statement of Mr. Ballinger, .nﬁtwmg-
standing this positive provisiox} of the law of 1902, and notwithstand-
ing the very broad interpretation of that law which the Commission
has given, they fail to come within that provision. G

Senator McCumser. I understood Mr. Ballinger to say that they
did have that evidence, but that by some construction of the Depagt—
ment they were not allowed to use it. I do not know that I remember
what it was. _ i

Mr. Cornisn. No, sir; in the Joe and Dillard Perry case they foun
this paper, which had been made under the law of 1896. :

Mr. ﬁALLINGER. Will the committee allow me to make a brief
statement ?

The CuAtRMAN. Yes, sir. :

- BALLINGER. My statement was this: That that documentary
evidence was now obtainable, that the application was made, but the
application having been removed from the Commission to a United

P
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States court, and not being now in the possession of the Commissio
they held that under that section they could not consider it.

Mr. CorNtsa. Who holds that?

Mr. BarLinger. The Commission holds it.

Senator Lona. To what United States court do you refer? :

Mr. BALLINGER. The court of the southern disirict of the India
Territory. These applications were made under the act of 1896 an
transferred to the court.

Senator McCumBER. Do you mean to the Commission to the Fiv
Civilized Tribes?

Mr. BALLINGER. Yes, sir; it was made to the Commission to thy
Five Civilized Tribes under the act of 1896. An appeal was take
from the decision in that case to the court sitting in the southern dis
trict of the Indian Territory. The record was transmitted to tha
court. The docket entry of the Commission shows the receipt of th
application, and yet the Commission holds that as the applicatior
itself isnot in the possession of the Commission that it can not conside
it. Just one word further. The Commissioner himself stated in
answer to the proceedings before the select committee that he ha
never construed or defined what documentary evidence was.

Mr. Corntsa. All the records of the United States courts for th
central and southern district of the Indian Territory are in his posses
sion now; the records are available. Under a law which this Congres
passed every person has free access to those papers. ,

Senator STONE. There seems to be a dispute of fact here.

Mr. BarLiNger. There is no dispute about it. ]

Senator McCuMBER. Do you know of any reason why the Commis
sioner should refuse to receive the documentary evidence simpl
because the document was not in his physical possession but in th
possession of the court? g

Mr. Corntsu. I do not think that is s0; I know of no reason wha
that should be done. T hope you will understand this ; 1 do not thin
as a matter of law that if it should develop that there were in thos
records made up .under the law of 1906 papers which were filed fg
the establishment of that right under that jurisdiction, if there am
papers in those batches of papers which refer to every one of thos
applicants, I do not believe that those are such papers as would b
considered documentary evidence, giving force to those application
under the laws of 1898,1900, and 1902.

Senator BRANDEGEE. What difference does the temporary juris
diction of the Commission make under either of those acts as to th
application of a party claiming to go under the roll of Indians b;
blood as to which time it was made. If it was made when the Com
mission had one jurisdiction, why is not an application for a dete
mination of his rights as a claimant of Indian blood to go on tha
citizenship roll which the Commission, exercising a subsequent juris
diction, hold to be a continuing application; why do you claim’ tha
they should not so hold? %

Mr. Cornisa. I do not think there is anything in common betweel
the papers accumulated under a former law for one purpose and
subsequent law for another purpose. 2

Senator McCumBER. These papers do not state under what la&
they said they would receive it. If there was documentary evidence
it meant evidence in a document, or a written instrument. ~

CHOCTAW AND CHICKASAW INDIANS. 63

~1sH. This view expressed by me is very largely academic.
Thl\éh;ie(giosfi{;nlsis against me bypthe Commission. The Commlssmnthls:s
held that if any sort of a document is found in these papers it must be
i pplication.
COISIZII?:ESI(} I&Iéggﬁgizm What I want to get at is whether or not the
Commission has recognized that to be a correct proposition of law
apers.
an(Sle;eale()sf d];::li(;)}}E)GgE. Those papers were not presented, as the
Comvmission held, and, if so, I would like Mr. Ballinger I;co rﬁad_ 1‘0i
Do they hold that all documentary evidence must be in t ?ﬁ pl ystlcz}f
possession of the Commission itself, and that it is not_su (i:lesrz ,tl
that documentary evidence exists in the files of the United States
court in the Indian Territory, although the record of the Commission
itself shows that there had been such an application made.

Mr. Cornisa. I do not think that they have so held. N

Senator BraxpeGeE. I would like to have Mr. Ballinger rea ‘31 ;

Mr. BarLinger. I will read the copy of the letter inclosed to the
attorney in this case, signed by C. F. Larrabee, Acting Comnns,s;o?ﬁr
of Indian Affairs, dated December 3, 1906, in which he sets out the
decision in this case. .

; ANDEGEE. That is addressed to whom ?

1%16;.1 a]g(‘)&?lf;(;ER. It is addressed to the honorable Secretary of the
Interior. It is the decision of the Commission, affirmed and trans-
mitted. It is as follows: -

g > ission a is office failing to show that any application
ha’(ll‘hlfeléic?xllgflg ffé}rlthgo?n%lﬁsxg)er;? I(1)(fi tcl)lfehpse;)sons qameg by Mr. Lee in his 11))(3t1t101i) of
February 12, 1906, as citizens by blood of the Chickasaw Nation, prior t? hecem 3;
25, 1902, the Commissioner says that Mr. Lee now seeks to invoke the aid of the recor

of the United States court for the purpose of showing that such an application was
made under the provisions of the act of June 10, 1896.

Senator CLARK, of Wyoming. Who are the persons named?

Mr. BALLINGER. Calv%n Ne%vberry and his children. The Com-
missioner refers to this as Mr. Lee’s petition. He filed it as attorney.

Senator SToNe. Who is Mr. Lee? el

Mr. BALLinGer. This is Mr. Lee sitting here.

Senator McCumBER. Please read that again.

Mr. BALLINGER (reads):

issi f his office failing to show that any application
hargh;eglc%gflg ff(&?%ﬁf&%ﬁ%ﬁl‘? ré(fl t(])ae1 persons name§ by Mr Lee i.n his petition of
February 12, 1906, as citizens by blood of the Chickasaw Nation, prior to Decembgr
25, 1902, the Commissioner says that Mr. Lee now seeks to invoke the aid of the records
of the United States court for the purpose of showing that such an application was
made under the provisions of the Act of June 10, 1896.

What higher records could be envoked than the records of the
United States?

Senator Loxa. Read what was done on that.

Mr. Baruinger. He cites the fact that the Department held on
May 25, 1906, in the Cherokee enrollment case :
Se@nator CLARK, of Wyoming. What did he hold in that Newberry
case ?

Mr. Barrixger. He holds here that as that application does not
appear of record Lo

nator Long. Where is that—that is what I want to hear.

\
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Mr. BarLinger. The Commissioner quotes from section 4 of th
act of Congress approved April 26, 1906, as follows:

That no name shall be transferred from the approved freedmen, or any oth
approved rolls of the Choctaw, Chickasaw, Cherokee, Creek, or Seminole tribe
respectively, to the roll of citizens by blood unless the records in charge of the Com
missioner to the Five Civilized Tribes show that application for enrollment as a citize
by blood was made within the time prescribed by law, or by or for the party seekin;
the transfer, and said records shall be conclusive evidence as to the fact of said app
cation, unless it be shown by documentary evidence that the Commission to the Fr
Civilized Tribes actually received such application within the time prescribed by law

Senator McCumBER. That is a different thing entirely.

Mr. BaLLiNGER. Tt is in here.

Senator Long. Proceed, Mr. Cornish.

Mr. Cornisa. I had just quoted Mr. Ballinger as stating on yester
day that this provision of this law, however broad it is, is of no benefi
to him. If the fact should be established as to the papers filed witk
the Commission in 1896, as suggested, that would not affect a half
dozen people. That is of no general application, and whatever bene
fits this law confers upon him, such as he reads in this case, he woule
have those benefits undoubtedly under the decision of the Secretam
of the Interior and the Commission at this time, notwithstanding ou
view, as stated before, that such papers should not be considered a:
application within this law. The Commission and the Secretary ho
otherwise, and if that paper exists in that way, and if other pape
exist such as those, those papers will be considered documentary evi:
dence within the meaning of this law, and these persons will be con:
sidered as having gotten their application within the time, and the
case will be passed upon as in the light of the Joe and Dillard Pe
case. i

His general statement was (excluding the people who may haw
applied in 1896) that this was of no benefit to him. ,

Now, I suggest that it does seem that if these people were surgin
around the Commission and the Secretary, from 1898 down to recent

years, confident of their own right as Indians, and had been certain
of that through all those years, it does seem under the very broag
provision of this law that there should have been some record of thest
msistent applications on their part, and some of them could haw
come within the purview of this law. :

Now, just a word with reference to marriage and divorce in the
Choctaw and Chickasaw nations. E

Senator SToNE. If this amendment proposed by Mr. Ballenge
should be agreed to by the committee and Congress, what would it
open up? What proof would be required to establish it ? 3

Mr. Cornisn. Simply the oral evidence of blood on the part ol
every individual who could establish by oral evidence, or who co
procure evidence orally in any way of his Indian blood. This woul
absolutely destroy every safeguard given us by the customs an
usages of the tribe, and every safeguard given us by the laws of 1898
1900, and 1902; it would repudiate the ob igation of the Government t¢
observe the tribal rolls and the laws, customs, and usages in makin
up the tribal rolls. The subject could not possibly be opened anj
broader than is proposed. 3

Just a word with regard to marriage and divorce in the Choctaw
and Chickasaw nations. The marriage relation is observed as stricth
as it is in any surrounding State. The earliest Choctaw marri

a
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; was in 18 d their provision of laws has been continued from
lta}ll‘:lt\“cijlélld})i?s )tgnthe presgnt time. These laws, cove(itnlltg the fvhicfclﬁ
subject of marriage, diV(_)rce, ahmony‘, polygguny,‘at :11 §§¥ﬁm2§ %
macy, and legitimacy of issue appear in certe.m},n‘ pll:m e B
follows: ‘‘ Laws of the Choctaw Nation, 1869;" avgsr(j g
taw Nation, 1894, and ‘‘Constitution, Treaties, an aws o
Chickasaw Nation, 1898, and are as follows:

LAWS OF THE CHOCTAW NATION, 1869.
(Page 70.)

AN ACT Defining what constitutes lawful matrimony.

) ) Nati led, That the
SEC it enacted by the general council of the Choctaw Nation assembled,
fol?(i:rirllg rﬁg& e(ﬁaine;tri?inon}g shall be lawf\;l in 1t1hls ntaytlon, ¥11Z, }?;fl g:lr{tltehses}glggz I%o
i re he gospel in the nation, who s H
before any captain or preacher of the g ph o o o i
illi y the hand as your
“Are you willing to marry this woman Whom youh il i o i
wife?”’ If he says yes, then the captain or the preacher > QOSP! St
5 villi fe of this man who holds you by the hand?

woman: ‘‘Are you willing to become the wi Ekt i o
, or be silent, he shall say: “I pronounce you man and wife: !
iflfhrg;;ﬁgzs Spr(t)ervi)oeu: to this act shall be valid and lawful, and all property shallbup%n
the death of the husband descend to the wife and children of the deceased husband,

and in case of the death of the wife the husband shall inherit the estate.

Approved October 8, 1835.

(Page 71.)
AN ACT Allowing the Choctaws to intermarry without any regard to distinction as to Iksa.

i ) ) Nati sembled, That the
SEc. 5. Beit enacted by the general council of the Choctaw Nation assembled, :
cus‘i)m of not intermarr}ging with their own Iksa among the Choctaw pgog)l? shall f(;{re
ever be abolished; and all persons, without any distinction of Tksa, are left to ma
their own choice as to whom they shall marry.

Approved October 6, 1836.

(Page 93.)
AN ACT Declaring the punishment for separating man and wife.

SEC. 2. Beit enacted by the general council of the Choctaw Nation assembled, That from
and after the passage ofjthisgact, any person who shall be found guilty of taklf}lg gr
separating a woman from her husband who was lawfully married, he or thedy 80 O (:;x -
ing shall pay a fine of ten dollars which shall go to the district treasury, and the parties
restored to each other if they wish it.

Approved October 12, 1847.

(Page 105.)
AN ACT Directing any person marrying runaway matches to be fined.

SEC. 13. Be it enacted by the general council of the. Choctqw. Nation assembled, That
from and after the passage of this act, that any captain or minister of the gospel, or %nﬂ
other person, who shall marry or join together in wedlock any runaway matches, s ah
be fined twenty-five dollars for every act they violate of the above law, and all suc
marriages shall not be considered lawful, and all fines imposed under this law shall
80 to the district in which such fine may be imposed.

Approved October 11, 1849.

8. Doc. 257, 59-2— 5
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(Page 105.)
AN ACT Declaring punishment for polygamy.

Skc. 14. Be it enacted by the general council of the Choctaw Nation assembled, Th
from and after the passage of this act that any person or persons who shall be con
victed of the crime of polygamy, or of living with each other in adultery, shall b

. liable fo indictment before any court in this nation, and fined not exceeding twenty

five dollars, nor less than ten dollars for each of such offences.
And be it further enacted, That after the passage of this act all person or person
who may be living together out of wedlock shall be compelled to be lawfully joine

together, or the party refusing so to do, shall be indicted and fined not less than tes

dollars, nor exceeding twenty-five dollars for every such offence.
And be it further enacted, That the informant in all such offences as above specifie
shall be entitled to and receive one-third of the fines that may be so collected, an

after deducting the fees of the district attorney, the remainder shall become distrie

funds.
- October 11, 1849.

(Page 106.)
AN ACT Compeliing white man living with an Indian woman to marry her lawfully.

Sec. 15. Be it enacted by the general council of the Choctaw Nation assembled, Ths
every white man who is living with Indian woman in this nation without bein
lawfully married to her shall be required to marry her lawfully or be compelled fi
leave the nation, and forever stay out of it.

Be it further enacted, That no white man who is under a bad character will be allowex
to be united an Indian woman in marriage in this nation under any circumstance
whatever.

Approved, October, 1849.

(Page 115.)
AN ACT Authorizing the judges and preachers of the Gospel to solemnize the rites of matrimony.

Sec. 28. Be it enacted by the general council of the Choctaw Nation assembled, The
from and after the passage of this act it shall be lawful for all the judges of this natioi
and preachers of the Gospel to solemnize the rites of matrimony and issue certificate
thereof, if required, and be allowed and receive for every such service two dollar
to be paid by the parties so joined together. :

And be it further enacted, That the law passed in session 5th, section 3rd, so far
relates to the fees, be and is hereby repealed. 3

Approved Oct. 17, 1850.

(Page 116.)
AN ACT Providing at what age marriage may be contracted,

Sec. 29. Be it enacted by the general council of the Choctaw Nation assembled, Th
from and after the passage of this act that every male who shall have arrived at tk
full age of eighteen years, and every female who shall have arrived at the full aj
of sixteen years, shall be capable in law of contracting marriage. But if under the
ages their marriage shall be void, unless free consent by the parents and relatio
or guardian have been first obtained.

Be it further enacted, That whoever shall contract marriage in fact contrary to i
prohibition of the preceding section of this act, and whoever shall knowingly s¢
emnize the same, shall be deemed guilty of high misdemeanor, and shall, upon co
viction thereof, be fined or imprisoned at the discretion of the court.

Approved, October, 1850.

.
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(Page 153.)
AN ACT Legitimatizing the children of William and Jane Guy.

Sec. 21. it enacted by the General Council of the Choctaw Nation assembled, That
frobnlllznalaft[zi the pa.ssage"lof this act, Eliza Jane, Serena Josephine, William Malcom,
Mary Angeline, James Henry Harris, Lucinda, and Douglas Jackson Guy, children
of William Guy, are, and they are hereby declared to be, the lawful heirsof Jane Guy,
deceased, and William Guy, of Blue County, Pushamataha district of the Choctaw
Nation.

Approved November 12, 1856.

(Page 204.)
AN ACT Entitled an act defining what shall constitute unlawful matrimony, the crime of incest, ete.

Sge. 1. Beat enacted by the General Council of the Choctaw Nation, That the son shall
not marry his mother. !

The son shall not marry his step-mother.

The brother shall not marry his sister nor his sister’s daughter..

The father shall not marry his daughter.

The father shall not marry his daughter’s daughter. : A

The son shall not marry his father’s daughter begotten of his step-mother, nor his
aunt, being his father’s or mother’s sister.

The father shall not marry his son’s widow. S :

A man shall not marry his wife’s daughter, or his wife’s daughter’s daughter, or his
wife’s son’s daughter, and the like prohibition shall extend to females within the same
degrees, and all marriages of this nature are hereby declared incestuous and void.

Approved 26th October, 1858.

(Page 343.)
AN ACT Concerning divorce and alimony.

Sec. 1. Beit enacted by the General Council of the Choctaw Nation assembled, That all
marriages which are prohibited by law, on account of the consanguinity between the
parties or on account of either of them having a former husband or wife then living,
shall, if solemnized within this nation, be absolutely void, without any degree of
divorce or other legal proceedings. R

SEc. 2. Beil further enacted, That the circuit court in the county where the plaintiff
resides has jurisdiction of all cases of divorce and alimony and of guardianship con-
nected therewith. T

SEc. 3. Be it further enacted, That the petition for divorce, in addition to the facts
on account of which the plaintiff claims the relief sought, must state that he or she has
been, for the last six months, a resident of the county and that the application is not
made through fear or vestraint or out of any levity or collusion with the defendant,
but in sincerity and truth for the purpose set forth in the petition; it must also be
sworn to by the plaintiff. y

Sec. 4. Be it further enacted, That divorces from the bonds of matrimony may be
decreed against the husband in the following cases: First, when the defendant at the
time of his marriage was impotent; second, when he had a lawful wife then living;
third, when he has committed adultery subsequent to the marriage; fourth, when he
willfully deserts his wife and absents himself without a reasonable cause for the space
of one year:; sixth, when after marriage he becomes addicted to habitual drunkeness;
:Si}’enth, when he is guilty of such inhuman treatment as to endanger the life of his

e.

SEC. 5. Be it further enacted, That the husband may in all cases obtain a divorce from
the wife for like causes.

EC. 6. Be it further enacted, That if the defendant does not appear and answer the
Petition at the proper time, the court, if satisfied that the complainant is the injured

farty, may dem_‘ee. a dissolution of the marriage contract; or when the defendant can be
h.:; tg’;ltl may, m its discretion, bring him or her in by attachment and compel him or
swer.

msﬁm' 7. Beit Jurther enacted, That when a divorce is decreed, the court may make
¢h order, in relation to the children and property of the parties and the maintenance
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of the wife, as shall be right and proper; subsequent changes may be made by the cous
in these respects where circumstances render them expedient.

Skc. 8. Beit further enacted, That when a divorce is decreed, the partiesshall have th
right to divide such property equally that may have been jointly accumulated wh
living together.

SEcC. 9. Be it further enacted, That no decree of divorce shall affect the legitimacy
any child begotten within the bonds of lawful wedlock.

Sec. 10. Be it further enacted, That all acts or parts of acts heretofore passed comin
in any wise in conflict with the provisions of this act be, and the same are herels
repealed, and that this act take effect and be in force from and after its passage.

Approved, October 30th, 1860.

(Page 385.)
AN ACT Entitled An Act legalizing the heirs of Curtis Grubbs and Elizabeth McLaughlin.

Sec. 1. Beit enacted by the General Council of the Choctaw Nation assembled, That th
children of Curtis Grubbs and Elizabeth McLaughlin are hereby rendered and mad
legal and legitimate children of the said parties in as full and efficient manner as if ¢
same had been in legal wedlock.

SEC. 2. Be it further enacted, That said children—Mary Jane, Benjamin Forbis an
Robert Grubbs, the issue of Curtis Grubbs and Elizabeth McLaughlin—are hereby rej
dered capable in law to inherit, take and receive any property or profit that they mig]
or could have done were they born in legal wedlock.

SEC. 3. Be it further enacted, That this act take effect and be in force from and aff
its passage.

Approved,; October 8, 1863.

LAWS OF THE CHOCTAW NATION, 1894.
(Page 24.)
Sec. 24, Artacle 7, Constutution of 1859.

Divorces from the bond of matrimony shall not be granted but in cases provided ‘
by law.

(Durant—Page 205.)
SecrioNn VI.—Polygamy and adultery.

1. Beat enacted by the general council of the Choctaw Nation assembled:*Any person
persons who shall be convicted of polygamy or living with each other in adultery, shi
be liable to indictment before any court in this nation and fined not exceeding twent
five dollars nor less than ten dollars for each of such offences. Any person or perse
who may be living together out of wedlock shall be compelled to be lawfully join
together, or the party refusing so to do shall be indicted and fined not less than
dollars nor exceeding twenty-five dollars for every such offence; and the inform:
in all such offences as above specified shall be entitled to and receive one-third of
fines that may be so collected, and after deducting the fees of the district attorney
remainder shall become county funds. 3

(Durant—Page 205.)
SecrioN VIL.—Incest.

1. Be it enacted by the general council of the Choctaw Nation assembled:$The son 8
not marry his mother; the son shall not marry his stepmother; the brother shall
man‘fy his sister nor his sister’s daughter; the father shall not marry his daugh
the father shall not marry his daughter’s daughter begotten of his stepmother,no
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el is father’s or mother’s sister; the father shall not marry his son’s widow;
gu;gnbéﬁggllhnot marry his wife’s daughter, or his wife’s daughter’s daughter, or his
wife’s son’s daughter, and the like prohibition shall extend to females within the same
degrees, and all marriages of this nature are hereby declared incestuous. If any per-
son shall marry within the degrees prohibited by law, on conviction thereof they shall
be fined two hundred dollars, or each receive one hundred lashes well laid on their bare
backs, and such marriage is declared incestuous and void. If any persons who have
been Ziivorced for incest shall, after such divorce, cqhablt or live together as man al_ld
wife, such persons so offending shall be deemed guilty of incest and fined, on convic-
tion, two hundred dollars, or receive two hundred lashes, during two days, well laid
on t’ho bare back, or both, at the discretion of the court.

(Durant—Page 206.)
Secrion VIII.—Intermarriage between Choctaws and negroes.

1. Beit enacted by the general council of the Choctaw Nation assembled: 1t shall not be
lawful for a Choctaw and a negro to marry; and if a Choctaw man or Choctaw woman
ghould marry a negro man or negro woman he or she shall be deemed guilty of a felony,
and shall be proceeded against in the circuit court of the Choctaw Nation having juris-
diction the same as all other felonies are proceeded against, and if proven guilty shall
receive fifty lashes on the bare back.

(Page 233.)
SectioN [.— Marriage.

Be at enacted by the general council of the Choctaw Nation assembled, Every male who
shall have arrived at the full age of eighteen years and every female who shall have
arrived at the full age of sixteen years shall be capable in law of contracting marriage,
provided no other legal prohibition exists. But if under these ages, their marriage
shall be void, unless free consent by the parents and relations or guardian has been
first obtained. Whoever shall contract marriage in fact contrary to the prohibition
of this section, and whoever shall knowingly solemnize the same shall be both be
deemed guilty, one or both, of high misdemeanor, and shall upon conviction thereof
be fined or imprisoned, at the discretion of the court. It shall be lawful for all the
judges of this nation and preachers of the gospel to solemnize the rites of matrimony
and issue certificates thereof, if requested, and be allowed and receive for every such
service two dollars, to be paid by the parties so joined together. All marriages which
are prohibited by law on account of consanguinity between the parties or on account
of either of them having a former husband or wife then living shall, if solemnized
within this nation, be absolutely void, without any decree of divorce or other legal
proceedings.

CONSTITUTION, TREATIES, AND LAWS OF THE CHICKASAW NATION
1899.

(Page 6.)
Section 15, article 1, constitution of 1867 .

Neither polygamy nor concubinage shall be tolerated in this nation from and after
the adoption of this constitution.

(Page 18.)
Section 4, general provisions of the constutution of 1867.

y Divorces from the bonds of matrimony shall not be granted but in cases provided
Or by law by suit in the district court of this nation.
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(Page 76.)
AN ACT To record marriages, etc.

SECTION 1. Be it enacted by the leqislature of the Chickusaw Nation, That from ar
after the passage of this act all persons marrying in this nation shall have the san
rep%rted in the clerk’s office of the county court in the county in which they m
reside.

SEc. 2. Be il further enacted, That all persons neglecting to record their marriag
within one month from the time they are married shall be fined in a sum not less tha
five nor exceeding ten dollars, at the discretion of the court having jurisdiction of tl
same.

Sec. 3. Be it further enocted, That all fines imposed under this act shall be collect
by the sheriff or constable, by order of the county court, in the county in which sug
violation may have occurred.

Sec. 4. Be il further enacted, That all marriages in this nation shall be solemni:
by any judge or ordained preacher of the gospel. For every couple joined togeth
in the bonds of matrimony the person pronouncing the ceremony shall for every suc
service veceive the sum of one dollar from the persons joined together. i

SEc. 5. Beit further enacted, That all persons who are living together out of wedlo
shall be compelled by the county judge to be lawfully joined together in the bonds
matrimony, and any person refusing to be lawfully joined together shall be compells
to pay a fine of not less than twenty-five nor exceeding fifty dollars.

SEC. 6. Be it further enacted, That the county judge shall cause all fines impos:
under the above act to be collected by the sheriff or constable, and when collecte
to be placed in the county treasury for county purposes.

Approved, October 12, 1876.

B. F. Overroxn, Governor.

(Page 78.)
AN ACT To legalize marriages solemnized by licensed preachers.

PREAMBLE.

Whereas it is enacted in section 4 of the ‘“Act to record marriages” that any judg
of the Chickasaw Nation, or any ordained preacher of the gospel, shall have the pow
to perform the marriage ceremony; g

And whereas many of our citizens have been united in the bonds of matrimox
by preachers not ordained nor authorized to marry individuals by the regulations
the church to which such preachers belong; 5

And whereas the district court of the Chickasaw Nation, in the county of Pontot
at the January term, did decide that all such marriages were authorized by the chure
to which such preachers belong, and consequently both canonically and legally voi

And whereas the person so marrying, as well as the licensed preacher performis
the ceremony, did the same in good faith and without any doubt whatever of #
lawfulness of it;

And whereas by the decision in question the parties living together are not husba
and wife nor the children of such marriage legitimate: Therefore, s

Sec. 1. Be 1t enacted by the legislature of the Chickasaw Nation, That every ma
which has been solemnized by any “U. N.” ordained licensed preacher within
limits of the Chickasaw Nation before the passage of this act is hereby legalized, a
every child born in marriage the offspring of 1t is hereby declared to be legitima
and shall be entitled to all the rights, privileges, and immunities thereof, just the s2
as if the marriage ceremony had been performed by any lawful judge of this na
or any ordained preacher of the gospel, as contemplated in the 4th section specifi

in the preamble of this act. :

Sec. 2. Be it further enacted, That all marriages which may hereafter be solemniz
by licensed preachers shall be lawful just the same as if the ceremony was perform
by any ordained minister of the gospel or judge of this nation, and this act shall
enforced from and after its passage. 3

Approved, October 12, 1876.

B. F. Overtox, Governor.

CHOCTAW AND CHICKASAW INDIANS. 71

(Page 104.)
ANZFACT To prohibit polygamy.

; it enacted by the legislature of the Chickasaw Nation, That from and aiter
thS }i:)‘;sslaigff)fbihis act ng citizegl of this nj;,t@on shall be allowed more than one lawful,
living wife or husband, and every person violating this act shall be deemed guilty of
polygamy and shall be subject to indictment, trial, and punishment by the district
court of the county where the offense may have been committed. ] -

Sge. 2. Beit further enacted, That polygamy shall consist in being married by any judge
of this nation or other person lawfully authorized to perﬁorm the marriage ceremony, to
two or more men or women, as the case may be, the first husband or wife being still
alive, and undivorced by the district court of. this nation, and all such marriages shall
be void from the beginning, just the same as if they had not been solemnized; and no
rights of citizenship whatever shall be acquired by such unlawful marriages.

Sec. 3. Be it further enacted, That every person found guilty of polygamy shall be
compelled to separate and remain apart until the disability is removed and shall pay
the cost of the suit and be fined fifty dollars; one half of the fine, when co]lected, shall
g0 to the attorney prosecuting the suit, and the other half, with the cost of the suit, ghall
be paid into the national }glieasury by the collecting officer, at the end of every fiscal

er, to be used for public purposes. :
qugfatc. 4. Be it further e?mcted, That should the party convicted of polygamy not be
able to pay the fine and cost of suit, then and in that case, the party shall be committed
to jail, with hard labor, for not less than one nor more than six months, at the discretion
of the court, for the first offense; and for every succeeding offense, the }ast-mentloned
time of imprisonment and hard labor, together with the aforementioned fine and
costs, shall be the punishment, and they shall be collected by the provisions of the
“Act in relation to collection of bonds and fines.”

/ 'OV *to , 1876.

e B. F. OverroN, Governor.

(Page 112.)
AN ACT In relation to marriages under Choctaw law.

Sec. 1. Be 1t enacted by the legislature of the Chickasaw Nation, That from and after
the passage of this act all persons that were married under the Choctaw law, or by
mutual consent of parties, who lived together as man and wife six months previous to
the adoption of the constitution of the Chickasaw Nation, dated August 30, 1856, shall
be compelled by the county judge to have the same established upon oath and recorded
in the office of the county clerk. 3 i

Suc. 2. Be it further enacted, That it shall be the duty of the county judges to notify
the people of their respective counties of the passage of this act; and any person or per-
sons who refuse or neglect to have their marriage reported within three months after
the passage of this act shall be compelled to pay a fine not less than five nor exceeding
fifteen dollars, at the discretion of the court. :

Suc. 3. Be it further enacted, That all fines imposed under this act shall be collected
by the sheriff or constable, and be placed in the county treasury.

Approved, October 17, 1876.

B. F. Overrox, Governor.

(Page 122.)
AN ACT Concerning concubinage and adultery.

SEc. 1. Be it enacted by the legislature of the Chickasaw Nation, That when any per-
son having a wife or husband, and shall be found living with or keeping another
Woman or man, shall be deemed guilty of concubinage or adultery, and shall be sub-
Ject to indictment, trial, and punishment in the district court of the county where
the offense may have been committed. 2

SEC. 2. Be it further enacted, That every person found guilty of concubinage or
adultery shall be compelled to separate forever and remain apart, and fined in the
sum of fifty dollars and cost of suit; one-half of the said fine shall, when collected,
%0 to the attorney prosecuting the suit, and the other half to the national treasury
O national purposes; said costs and fine shall be collected as other fines and costs are.
Approved October 17, 1876.

B. F. Overron, Governor.
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(Page 224.)
AN ACT In relation to divorce.

Skc. 1. Be it enacted by the legislature of the Chickasaw Nation, That the distrig
court of the Chickasaw Nation shall hear and determine all suits for the dissolutig

of marriages. The courts aforesaid are hereby invested with full power and authorit

to decree divorces irom the bonds of matrimony in the following cases, that is to sa:
In favor of the husband where the wife shall have been taken in adultery, or whe
she shall have voluntarily left his bed and board for the space of six months wi
the intention of abandonment; also in favor of the wife for the same offense.

SEc. 2. Be it further enacted, That a divorce from the bonds of matrimony may I
decreed in the following cases: Where either the husband or wife is guilty of excesses
cruel treatment, or outrages toward the other, if such ill treatment is of such a natu
as to render their living together insupportable. ‘

Skc. 3. (Provides for procedure and for rights of children and of each party.)

SEc. 4. Be it further enacted, That a divorce from the bonds of matrimony sha

not in any wise affect the legitimacy of the children thereof, and it shall be lawfy

for either party after dissolution of marriage to marry again.
Sec. 5. ?Provides for taking of testimony and for appeals to supreme court.)
SEc. 6. (Refers to debts and community property of parties.)
SEc. 7. (Also refers to debts.)
Skc. 8. (Refers to costs of suit.)
Sec. 9. (Refers to collection of costs.)

Approved October 12, 1876.
B. F. Overrox, Governor.

Marriage licenses were issued; they are observed. Their require
ments as to marriage and divorce are just as strong and as strictl
observed, and as generally observed, as they are in connection with
like number of people in any surrounding State.

Those people have lived there with their slaves always, and they hay
regarded their slaves just as the people of Arkansas, Alabama, an
the other Southern States. There have been no marriages betwee
them and their slaves—I do not mean that there has not been a singl
instance—but I mean to say that it is against their laws; the law
have prohibited such marriages.

Senator LoNa. Since when?

Mr. Cornisu. There has been considerable discussion as to whe
the first law in the Chickasaw Nation was passed. There is a law in th
Choctaw Nation, the date of the passage of which does not appea
and it has been contended by many that there was a law passed in th
Chickasaw Nation in the early seventies. But, be that as it may,
sentiment has existed, and that sentiment has been observed wit
practical unanimity by the Choctaws and Chickasaws, just as it ha
been observed by the other southern people in the surroundis
States. So there has not been such a thing as marriage betwee
Indians and freedmen women. 3

Senator McCumBER. There is one law of this character, of Octobi
30, 18882 .,

Mr. Cornisn. Yes, sir; that was the law to which you had referen:
yesterday.

Senator McCumBER. Noj; that is not the one.

Mr. CornisH. There has been some discussion about marryi
with persons of color, but the custom has existed, and it has be
observed with almost universal unanimity. I do not mean to s

that no one instance has occurred where a marriage ceremony
been performed between an Indian man and a negro woman, but I ¢
say that the relations existing between the Choctaws and Chickasas
and their slaves, their freedmen, has been the same relation that I
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s in other southern communities between the white people and
:i\lel‘bt;éla}}:)le;),t and to say that the marriage relation has been 1e-stab-
lished Gn a general way between those Choctaw and Chickasaw
women is not true and is not established by any evidence produced

is committee.
bEfSOJSatt%;S %%THERLAND. I thought some decision was referred to
here from the supreme court of Alabama, which held that marriage
was recognized where men and women simply lived together.

Mr. CorntsH. That discusses the doctrine of common—l‘av_v marriage.

Senator SUTHERLAND. I understand that they held in’ that deci-
sion that that form of marriage and form of divorce was recognized

7 the tribes. 3
byl\/g'l.eCORNISH. I am not familiar with that decision. The Choctaws
and Chickasaws left the State of Alabama in 1830, and any decla-
ration which an Alabama court may have made with regard to an
Indian who resided in the State of Alabama Would not have any
reference to the laws, customs, and usages of tribes in Indian Terri-
tory, where they have a written constitution and laws. I do say
that the relations existing between the Choctaws and Chickasaws
have been exactly the same as the relation existing, and which is
universal, between the southern people and the negroes in any other
southern community, and any mixture of the races resulting in social
ostracism has resulted just as completely and just as rapidly as in
any other southern community in the United States.

Senator BranpEGEE. There was no penalty, was there, attached
to that prohibiting intermarriage

Mr. CorNisH. Yes, sSir.

Senator McCumBER. Yes; it was made a felony.

Senator BRaANDEGEE. I mean the statute of 1888.

Senator Loxg. What does the statute say with reference to that?

Mr. Cornisu. I am not able to give a reference to the particular
statute in the Chickasaw Nation. S g

Senator CLARK, of Wyoming. Is there anything in this law of 1888
which makes it a felony—an intermarriage of this sort? Is there
anything in the law as to the property rights of the children of such
a marriage?

Mr. Corntsm. T have not the law before me.

Senator Loxg. It is in the law of 1888, I think. :

Mr. Cornisu. Therefore, gentlemen, it comes down to this propo-
sition. I do not mean to say that there has not been a marriage
ceremony performed at some time in an isolated case ~between an
_Indian man and a colored woman, but such a condition is as rare as
it is in any other southern State. g

Senator Loxa. If there was such a marriage, how would the issue of
such a marriage be treated by the court? ;

Mr. Cornisn. If the woman was a freedman, the issue would fol-
low the status of the mother in pursuance of the customs and usages
of the tribe, and become freemen and enjoy the rights of the mother.

Senator Lone. Has there been any departure from that rule?

Mr. Cornisn. Not so far as I know. I know that has been the
custom and usage. ;

Senator StonE. Suppose the mother was an Indian woman?

Mr. Cornisi. Then the progeny would be Indian, and would fol-
low the status of the mother.
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Senator SuTHERLAND. Is that the rule in the Choctaw tribe, thg

the child follows the status of the mother and not the father?

Mr. Cornisu. If the mother is not in the enjoyment of citizenshi
ri,oi(hts, then the child would follow the status of the father, the test |
al

that being the existence of the tribal rolls themselves; the test ¢
whether or not the child is legitimate, which the tribunals that Cog

gress created are bound to follow, is an examination of the tribal roll
themselves.

Senator CLARK, of Wyoming. Suppose the father was an India

and married a white woman, or had children by a white woman, th

child would follow the status of the father?

Mr. Cornisu. Yes, sir; if it is a legitimate issue.

Senator CLARK, of Wyoming. Suppose the father was an Indiaj
and married a free negro woman from Arkansas, or anywhere els
then what would be the status of the child; would it follow the statu
of the father? ;

Mr. Corxisn. T shall come directly to your question. I do ng
know of any instance of that kind, and I will say that if there a
any such instances they are very isolated, very rare indeed; but i
cases like that I would say, if that existed, it would result perhaps i
social ostracism to the Indian man if the marriage was a marriage i
good faith and the man lived, and they were in fact a family, an
recognized by the father, then I would say he would have brough
about their enrollment.

Senator CLARK, of Wyoming. Suppose the father was an Indis
and the mother an Indian woman, and there had been no marriage
what would be the status of the children? j

Mr. Cornisa. You have reference to a common-law marriage.

it was merely intercourse and the children were not recognized b:

the father——
Senator CLARK, of Wyoming. Suppose they were recognized b
the father? - 4
Mr. Cornisu. I would say he would have brought about thei
enrollment-—found a way to bring their names on the tribal rolls.
Senator CLARK, of Wyoming. What would be their legal status?
Mr. Cornisu. If it is a common-law marriage within the requir
ments of the law as to marriages, they would be legitimate children.
Senator CLARK, of Wyoming. Suppose it was a common-law mal
riage between the Indian and a negro woman ?
Mr. Cornisa. I do not know of any cases of that kind. T do n¢
know that there any such instances, but I would say if it was in 200
faith a marriage, the children were legitimate, even in the absence ¢
a marriage ceremony. '~
Senator SToNE. Do you mean in the absence of a law? ;
Mr. Cornisu. The test of the whole matter would be the tribal roll
Senator CLARK, of Wyoming. No; that is not the test at all.
test is the customs of the tribe. That fixes the roll; the roll does ne
fix the custom of the tribe. Now, my question is—the meat of m
question is—whether or not there is any difference in the status
the child when the father is an Indian, as to whether the mother «
the child is a white woman or a negro woman; if it makes any diffe
ence with the status of the child. f
Mr. Cornisu. I am not able to say, because the facts do not exi
which you suppose; therefore, I have not had an opportunity {
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make inquiry into it. Those facts do not exist. I do not mean to
say there is no such case in the many thousand people. ;L

Senator CLARK, of Wyoming. These are all those cases o mllxek
Indian blood, where the mother is an Indian and the father is a blac
man. I supposed it was just the other way. I had supposed thét in
nearly all those cases the father was an Indian and the mother was a
ne%ﬁ).. Cornisn. Yes, sir;- and the intercourse was wholly illegiti-
mate, if there was the fact of the intercourse. Conceding the fact
that those persons were begotten by Indian men in an intercourse
which had no relation to a marriage, or any relations of husband and
wife, they are illegitimate just-'the same as the mulattoes who l_laye
grown up in the South; that is all. The most that can be said is
that it can not be contended that those children are the result of
marriages in any sense of the word. 43 Ty

Senator CLARK, of Wyoming. I am afraid I have been groping in
the dark. I had supposed that on those rolls there was some people
with negro blood in them.

Senator Loxa. On the Indian roll? 3

Senator CLARK, of Wyoming. On the Indian roll.

Mr. Cornisu. That is true; it would not be impossible. I stated
it, but it did not arise in the case you stated. If there be an Indian
woman, she is in the enjoyment of her status; and if she had inter-
course with a negro man the child would follow the status of the
mother and be eurolled as an Indian.

Senator WARNER. Have you not stated that there are some cases
where a full-fledged Indian married a negro woman?

Mr. Cornisu. No; I stated as a general proposition that there
was a considerable number of persons enjoying citizenship who were
possessed of negro blood, but I did not state how that condition arose.
It did not and could not have arisen under the laws, customs, and
usages of the tribe.

Senator SUTHERLAND. Do you mean to say that all those cases
are cases of illegitimate children?

Mzr. Corxisu. No; 1 did not mean to say that. There are 1,500
of them. :

Senator SurnerLAND. Well, in the main?

Mr. Cornisa. In the main, yes, sir.

Senator SurHErLAND. I understood it to be asserted here yester-
day—although perhaps T am mistaken about it—that at least prior
to the passage of this law of 1888, or whenever it may have been,
that in the Choctaw and Chickasaw tribes it was recognized that
where a man and woman had lived together without anything more
being shown—lived together in the habit of marriage, or lived to-
gether without the habit and repute of marriage—that that con-
stituted a marriage under the rules and customs of the tribe.

Mr. Corntsn. No, sir; that has not been stated by me. ;

Mr. BarLinger. Let us have that decision, please. When was it
rendered, and by whom ? L :

Senator Long. As throwing some light on what was done in this
¢ase by the Commission, in this report of the Commissioner of Indian

airs on the bill which is similar to this amendment, he says:

This Office on December 26, 1906, wired the Commissioner of the Five Civilized
ribes as follows: ‘“Is it a fact that we enroll them as on the side of the father or
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mother?” to which the Acting Commissioner replied, under date of September 2|
1907: ““Replying to your telegram 26th instant, tribal authorities of the Choctal
and Chickasaw nations in preparing tribal rolls enrolled children of Indian wome
by freedmen fathers as Indians. Tribal rolls clearly indicate that children of mixe
freedmen and Indian descent follow status of mother.”

Mr. Cornisn. There has never been, and can not be, any contre
versy about what the tribal custom was.

Senator BRANDEGEE. Let me ask you if the contention of
Ballinger that the word ‘descendants” is synonymous with progen:
Then all the questions as to whether these claimants are legitima
or illegitimate, whether they knew their rights, or whether the
thought they were compelled to make application for the assertiol
of those rights are irrelevant and immaterial, are they not?

Mr. Cornisn. Very largely, if not entirely so.

Senator McCumBER. As I understand the general Indian custon
is to'recognize a woman outside of the tribe as belonging to the trib
when she marries & man in that tribe, and he remains. If he deser
his own tribe and goes to the tribe of the wife among the Indians, h
becomes a member of the tribe to which the wife belongs. If the
is the custom, it is more a question of which tribe they desire t
remain in, but that ordinarily without a marriage of that kind th
status of the child is elways governed by the status of the mother. |

Mr. Cornisu. Yes, sir. ]

Senator McCuMBER. But in the Choctaw and Chickasaw case
there was another special rule which arose by rezson of their ownin
slaves, and which differentiated the case in this respect, that it di
not recognize any child which was not one of regular marriage, whe’
the mother was a slave, that it had to follow the status of the mothe
even though it remained in and lived with the tribe.

Mr. Cornisa. Yes; the mother was in the enjoyment of a status
her own.

Senator McCuMBER. It was not a citizenship status?

Mr. CornisH. No, sir; it was considered a citizenship; it conferre
property and was considered a limited membership. '

Senator BrRANDEGEE. Do you know whether the Creeks o
any slaves? ,

Mr. CornisH. Yes, sir; the condition in the Creek Nation diffe s
entirely from the condition in the other nations. The Creeks,
their relations with their slaves, are entirely different. That has be
ia)xplfaltined to me in a very interesting way and I shall state it vel
riefly. i

Thz Creeks occupied middle Alabama, and they had considerab
trouble with the Government of the United States. A considerab
portion of the Creeks and Seminoles are practically one tribe, and:
considerable portion of them were driven out of Alabama and we
into the Everglades of Florida. That was the place where evel
runaway negro went, and while the Creeks were inhabiting that pa
of the country, hiding from the pursuit of Andrew Johnson and k
army, these runaways were there, and in that way those relations we
established in those times, and thus the relations between the Cree
and the negroes with whom they associated took on an entirely di
ferent aspect from the relations existing between the other tribes ai
heir slaves—the Choctaws and Chickasaws and Cherokees. ;

The Cherokees resided in northern Georgia and the Choctaws ai
Chickasaws resided in central Mississippi; they owned their slave
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y ; emicrated they took their slaves along with them, and
?1111(;1 ;;%Sgiogige%herebbeginningyand existing between the Choctaw an
Chickasaw nations and their slaves parallel in all respects the Vrela—
tions existing between the white people and the slaves i other south-
ern communities. They had much greater benefits, because since
their freedom they have been permitted to occupy without restraint
the land of the Choctaws and Chickasaws that they wished to cultivate.

Senator BRANDEGEE. I really had in my mind the question whether
the Creeks, if they did own slaves in the South, tock them to the

i rritory? ; .
Ingi?.n C:E‘)E;{NISHYYGS, sir; they took them to the Indian Territory,
and I understand that there is a cops;derable portion of the Cltl‘ZenShlp
of the Creek tribe where the blood is just as pure asit1sin the Choctaw
and Chickasaw nations; but the condition is said to account for the
fact that a great many Creeks are mixed with negroes. They have
accepted the negroes on a different footu}g'from the rest qf the tmb.es %
but there can be no doubt on the proposition of the relations existing
between the Choctaws and Chickasaws and their slaves.

Now, the difficulty of the whole matter is that these people are not
willing to accept this. What they are asking is that they be given
legislation which will be for their special benefit. It has been sug-
gested that perhaps there is some desire on the part of the Choctaws
and Chickasaws to contest their claims because of the fact that they are
negroes. That is not true. Does it not appear, when we examine
the treaties and laws from beginning to end, what their position is—
not that it is the view of any of you gentlemen or any member of
Congress, but it is their position that they should be given special
rights and privileges because of their negro blood? These people
come within the purview of this law which I have read, the act of
May 31, 1900, which provides, in terms, that no man, woman, or
child shall be enrolled unless his name appears on some one of the
tribal rolls of the Choctaw and Chickasaw nations, or children born
of that person since he came on the roll. There are before the Com-
mission to the Five Civilized Tribes applications which have been
made and are to-day being made which can not be considered upon
their merits, of perhaps 20,000 persons from the States of Texas and
Arkansas and other States. I am eliminating the great horde of per-
sons who claim that they should be enrolled as Mississippi Choctaws.
I have reference now to those persons who make no claims that they
are Mississippi Choctaws. :

There are thousands and thousands of persons who swear just as
positively and as absolutely and will be able to submit evidence just as
convincing as these people that they are of Indian blood, and they
are barred by this law and by the act of July, 1902, because of the fact
that the law which governs the jurisdiction of the Commission and the
Secretary is that the customs and usages of the tribes as reflected in
their tribal rolls is and must be observed, and those people are out.

am certainly not urging on you gentlemen that legislation be passed
which would ‘open up the whole subject again as to those 20,000 per-
sons who are cut out by this law; but when I suggest that condition,
when I suggest that those people are willing to swear just as positively
and it will be just as difficult, if not impossible, for the tribes to meet
their evidence as it would be to meet the evidence of these irresponsi-

e people—when the condition exists as I have stated, would it seem
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to enrollment as an Indian and participation in the distribution of

i erty.
tnl{%}drz;otphe t}reatv of 1830 the tribal rolls were made up. They were
made up first from the emigrant class who did those things which the
Government of the United States required of Choctaw Indians under
the treaty of 1830; that was that they were required to remove tYo
and live upon the land of Choctaws and Chickasaws. The Chpctaxl&l S
and Chickasaws have followed that rule, but in the main thern/‘ ro g
have been made up, first, from that great class of persons who renove
to and established their residence in the Choctaw and Chickasaw
Nation, as the Government of the United States required them to do
as one of the considerations upon which they acquired that vast area
o é?(:gﬁdlv, the Indians that were the Mississippi Choctaws belongin
to the class which remained behind them, from time to time came an
were added to the tribal rolls. It was under those facts and these
conditions and following those customs and usages that the tribes
had made up their own tribal rolls. Now, this states, following Mr.
Campbell. It says that the Secretary of the Interior may make———

Senator LLoxg. It directs him to.

Mr. Cornisu. Yes; it directs him to transfer “the name of any
person who is of Indian blood.” Now, if you agree with that there 1is
no way of describing what may happen. There are altogether 50,000
persons who are ready to swear, and have sworn, to furnish evidence
of the fact, whether it be good, bad, or indifferent.

Senator SuTHERLAND. This resolution does not reach them. ]

Mr. CornisH. Oh, no; these persons are situated, so far as their
Indian blood is concerned, just as those other persons, and the Com-
mission and the Secretary of the Interior have followed the law very
well. - Mr. Campbell has gotten off in a remarkable way, but I think
we can find some way of preventing the threatened damage. But,
In a general way, they have followed the safeguards which Congress
has put into the law, and it could not possibly be opened wider than
Is proposed. The amendment says:

The name of any person whois of Indian blood or descent on either his or her mother’s
or father’s side.

Now, that absolutely destroys with one stroke the customs and
usages of the tribes which have grown up for generations. :

Senator Loxg. That means either legitimate or illegitimate?

Mr. Cornisn. Yes, sir.

Senator Lone. Just so they have blood ? i

Mr. Cornisn. Just so they have blood; so they can establish it

Y any evidence they see fit to _offer. As I say, that absolutely
Wipes out and destroys the protection which we have had under the
Customs and usages of the tribe, under which the tribal rolls were
made, and which your tribunals must follow, unless you see fit to
e change the law. The amendment continues—

N ow, at that point. That has never been su, gested before. I on either his or her mother’s or father’s side, as shown by either the tribal rqll§i_th§
Ballinger is the pioneer fOllOW'ing Mr. Campbel M Campbeu 3 records prepared by and in the custody of the Commissioner tp thei Five dCl\_u 12}(316
the real pioneer of the proposition that Indian blood alone conferre ibes or the Department of the Interior, or by any governmental records in

2 19552 0 T : . . . i Ossession of any Bureau, Division, or Commission, or any of the Departments of the
upon the person claiming Indian blood the right to participate in t government. or'any of the courts of the Indian Territory.
tribal property. It ha§ never been suggested by &ny—person Now, that provision has been drawn with some adroitness. They
senting citizenship applicants before that blood alone the estab ope to i : hrke g e ot foing 55 At
ment of some degree of Indian blood—was the only essential requisi P€ to Impress you with the fact that they w g

to be quite fair, since their status is exactly what the status of th
20,000 persons is, to confer special benefits on those people becaus
of the fact that they are possessed of negro blood, rather than discrimn
inate against them because they are of negro blood ?

So far as the law is concerned, so far as the power of the Govern
ment is concerned, so far as the jurisdiction 01;) the tribunals of thi
Government is concerned, these 20,000 persons are out just as com
pletely and they are out because of the provisions of the same law tha
applies to these people. I do not mean to say that if it should appea
to you with absolute clearness and positiveness that these people wer
entitled to citizenship and rights, that it would be entirely fair an
just to exclude them under a provision contained in the law. But .
am endeavoring to convince you why there is no good reason thai
this should be done. We stand perfectly appalled at what may hap
pen. It is almost beyond the power of the human mind to conceiy
what may result if what these gentlemen insist upon should be done
There is no way of meeting this evidence. It means, if you make
possible by opening this subject, for Mr, Campbell’s opinion to b
observed and applied to this condition, that every negro woman i
the Choctaw and Chickasaw nations who is willing to swear that sh
had sexual intercourse, illicitly or otherwise, with some Indian man.
and it is always an Indian now dead—and this particular chilg
resulting from that union, according to the decision of Mr. Campbell
without reference to the laws or the customs of the tribe, witho
reference to all that, according to Mr. Campbell’s opinion, that par
ticular individual, on that evi(ince, will be entitled to be enrolled.

Now, there are from 1,000 to 1,500 of these persons, and it does no
seem that their alleged rights have been suggested with sufficien
strength and sufficient reasonableness to justify you in setting asidy
the laws or reversing the law of 1898, the decision of Mr. Vandevan
ter construing that law, the law of 1900, the law of 1902, and the law
of 1906, and turning back the work of the Government for the pasf
ten years and depriving the tribes of the safeguards that have grows
up under their own customs, laws, and uses.

Now, gentlemen, I believe I am through. T may say that th
subject is such a vast one; the proceedings have been so intricat
that it is difficult at a glance, with the time you gentlemen have
devote to this proposition, to understand the various points at whie
applicants may gain an advantage, and the rights of the Choctaw
and Chickasaws and the safeguards which have grown up ‘may
beaten down.

Now, a provision could not be more objectionable than is containe
in the proposed amendment— g

That the Secretary of the Interior is hereby authorized and directed to transh
from the Choctaw and Chickasaw freedman rolls to the rolls of citizens by blood @

said nations the name of any person who is of Indian blood or descent on either hi
or her mother’s or father’s side——

h
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use of the oral evidence, that they were not going to make use g
these negro women who swear that they had sexual intercours
with the Indians. They sought to make the impression that thi
records were to be observed in drafting this, that they are not goin
to make any contention of that kind because they feel that tha
would not be permitted by Congress. So they say:
the records prepared by and in the custody of the Commissioner to the Five Civilize
Tribes, etc.
The committee is perhaps not aware that immediately after the ren
dition of this decision by Mr. Campbell these thousand or fifteen hur
dred applications were made before the Commissioner to the Fiy
Civilized Tribes, and the oral evidence of these mothers of these ill
gitimate children has already been taken, and is considered a parte
the record of the Five Civilized Tribes, and they, under this provisio
would have the benefit of that evidence. So that first the infere
evidently was, or the intention was, in drafting this, to convince yo
that they were not going to open up the matter by oral evidence, bt
this would give them the benefit of all that ex parte evidence. Th
can not be met. If it is permitted that an irresponsible neg
woman—I do not say she is irresponsible because she 1s a negro—bt
if an irresponsible negro woman gives oral evidence that five years ag
she had sexual intercourse with a particular Indian man who is deac
how can the tribes meet that? It can not be met; it is impossible.
Gentlemen, I stand appalled at what may result, and I really thin
the possibility of permitting a condition of that character will perhag
appall you gentlemen. I do not believe you are going to do it. '
Senator WARNER. Were you present to cross-examine these wi
nesses as attorney for the Indians?
Mr. CornisH. We had a representative present in a great man
instances. [Reading on:]
and persons having rights conferred by this act shall be entitled to establish onlg'
evidence their descent from persons of Indian blood and recognize the members of ti
tribes as appears from any such record.
Now, that would not only permit them to make use of all this or
evidence which has been taken before the Commission, but it wou
absolutely deprive us of the benefit of the tribal rolls, so far as the fi
ing of the status of the father is concerned. They not only wish
be permitted to make use of this evidence, which has been taken und
the circumstances I have described, as fixing the circumstances und
which the child was begotten, but they wish not to be bound by #!
rolls in fixing the status of the alleged progenitor. [Reading on:]
and persons having rights conferred by this act shall be entitled to establish only:
evidence their descent from persons of Indian blood and recognized members of
tribe as appears from any such record. Provided further, That nothing herein sh
construed so as to permit the filing of any original application for the enrollment of 2
person not heretofore, and at the time of the passage of this act, enrolled as a freedm
of either the Choctaw or Chickasaw Nation, or who has an undetermined application
such enrollment now pending, it being the purpose of this act to provide only fora ¢
rection of the enrollment of persons of Choctaw or Chickasaw Indian blood who b
been enrolled as freedmen of said Nations ]
Why not permit those people from Texas and other States? Th
are 20,000 of them. They swear just as strongly, and in so far as
evidence is concerned, it is just as good as this evidence. Why ki
them off? They swear that they have the blood; they have the rig
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They moved into the Choctaw Nation. Now they are cut off just as

these people are

imitation of time in which to file original applications, or to perfect appeals,
%I;fo?g;(}rlé fixed by law, shall be construed as a bar to rights conferred by this act; and
any' person so transferred may contest any allotment heretofore made to which he or
she had a superior right at the time of his or her erroneous enrollment, provided, how-
ever, that such contest shall be instituted within ninety days from the date of such
transfer and that patent has not issued from such allotment. = 3

Senator Long. What does that mean—has a superior right”’?

Mr. Cornisu. The right of possession, I suppose. For instance,
here is a particular person who had particular land. He is entitled to
that to the extent of 40 acres. But that would permit him to make
out more.

Senator LoNG. To make out an Indian allotment?

Mr. CorNisH. Yes, Sir.

Senator Loxa. Also that has been allotted to some other Indian;
is that what that means? §

Mr. Cornisu. I think it does; yes, sir.

Senator McCumBER. Did not & great many of these freedmen settle

and live on land outside of their 40 acres?

Mr. Cornisu. Oh, yes; they occupied vastly more than 40 acres.

Senator McCumBER. And would that not refer to the land which
they occupied outside of the 40 acres? ‘

Mr. Cornisu. Very likelr. I think that means to say that if they
were in possession of more land than the 40 acres they are now con-
fined to that. o

I have consumed & good dezl of time on this subject; this is about
all I have done since 1898, and if there is any further information that
I can give I will be glad to do so.

Senator Lona. How many freedmen are there on the rolls of the
Choctaw and Chickasaw nations? !

Mr. Cornisa. Between 10,000 and 11,000 on those two rolls; a lit-
tle over 5,000 Chickasaws and a little less than 6,000 Choctaws.

Senator DuBors. How many Choctaw and Chickasaw Indians?

Mr. Corxisa. Between 25,000 and 30,000 on both rolls.

Senator McCumBER. Have you filed a brief in this case?

Mr. CornisH. I submitted my views at McAlester before the select
committee, and they have been transcribed. :

Senator McCuMBER. You submitted an oral argument?

Mr. CornisH. Yes, sir; which was taken down and has been
transcribed.

Senator McCumsEgR. This is simply a repetition of that, is it?

Mr. Cornisn. Yes, sir; but this is more in detail than the state-
ments I made before the select committee.

Senator McCumBgR. I can see, so far as I am individually con-
cerned—without passing on the question—that this amendment is
bl‘o_ad enough undoubtedly to admit to citizenship on the evidence
which could be secured o‘[y everyone who had Indian blood or who
could say they had Indian blood; they could probably all get on the
rolls under it. So that would bring it right back to this question,
Whether or not under the customs of the tribe they would be entitled
to become citizens under their customs or their laws; and if they were
entitled I should not object to their all going on, even though it would

Criminate to a great extent. We get right back after all to the

£8. Doc. 257, 59 2 ¢
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real question, not whether they have been guilty of laches, but whet h
or not they are entitled under the laws and customs tq be regard
as citizens of that community. I presume you have something mg
definite, or at least as fully definite as this, upon that subject.

Mr. Cornisu. This is really the statement I wish the committ
to consider. As to that particular point, I have said that the
bunals of the Government of the United States; for the purpose
making up the citizenship rolls and for the purpose of dividing the pro;
erty; that the limit of the Government's jurisdiction is the trib
rolls themselves, which were made by the tribes in pursuance of the
customs and laws. There is no power anywhere to add a sing
name to any roll. The final tribal roll must be the tribal roll of
tribe; the final roll made by the Government must be the roll of t]
tribe, and children born to those persons since those rolls were mad
and intermarried persons, less such persons as may be eliminati

ought to have been in justice placed on the rolls, you would not obje
to our still allowing them to be placed on the ro Is, provided we we
satisfied that they were really entitled under the customs of the tril
to be placed there? :
Mr. Corntsa. Of course I could not take issue upon that questio
I am compelled to assume that Congress, whatever it does, is dois
what it thinks is right, and if Congress should feel that thos i
or any other persons, are really entitled to go on those rolls ar
entitled to land, T could expect you to do it. ,
Senator BRANDEGEE. But of course it is your duty as an attorn
to protest against it. E
Mr. CornisH. No, sir; it is not. I want to say a word as to th
Our instructions from the tribe have been not only to prevent f
enrollment of those persons not entitled, but to give substantial assis
ance to those who are; to make the road easy; to make the prop
construction of the law. We have agreed to a construction of all the
laws which we think is just and correct. N ow, our instructions
the beginning are not only to protest against those persons not entitle
but to devote our time and efforts and the means of the tribe to
assistance of those persons who are entitled. 1
Senator BRANDEGEE. But I understood you to say before our si
committee out there, time and again, whenever you got a chance, tl
you did not want any more people put on these rolls, but that 1
matter should be regarded as closed.
Mr. Cornisu. I said that as the existing law now stands the ma#
will be closed. ]
Senator BRANDEGEE. I say it is your duty now as their attorney
protest against any other persons being put on. ;
Mr. CornisH. Yes, sir; to protest. But no injustice will be

to anybody; all persons will be on under the existing law, and
law will take its course. P
Senator Loxa. After ten years in trying to perfect these rolls
feel that all persons who have any right to be on the rolls are theren
Mr. CornisH. Yes, sir; and a great many more.
thank you for your attention.

Gentlem
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ADDITIONAL STATEMENT OF MR. WEBSTER BALLINGER.

A1RMAN. Mr. Ballinger, do you desire to reply?
gll;e gz}\IIfIfINGER. I shall begvéry bri_ef_. : I desire in the commence-
ment of my remarks to refer to the decision of the Indian Office. .
Senator SUTHERLAND. Is it the same l‘e§ter that you reag{ before.
-~ Mr. BALLINGER. Yes, sir. In the decision of the Commissioner o£
June 14, 1906, denying the petition for the transfer of the name (il
Calvin Newberry et al. from the roll of Chickasaw freedmen to the ro
of citizens by blood of the Chickasaw Nation, he held: :
is Office that any application was made forthe
enigﬁ?rf:rﬂogfa Izlliga;g(i)gogg; e(;o;%syo foghtlfleom as citizen}sl b%rpblood of the Chickasaw
Nation prior to December 25, 1902.

The Commissioner of Indian Affairs, in bringing this case to the
attention of the Secretary of the Interior in a communication which
also included his recommendation that the decision of the Commis-
sioner be affirmed, says:

Jommissioner finds that the Department in its letter says that in view of the fact
thg;hfh(éorrflalcords of his Office are, undgr the provisions of the act of Congress approve}d{
April 26, 1906 (34 Stat. L., 137), conclusive as to these applications, and further searc
should be made of the records for the purpose of ascertaining if any apphcat.lolr; was
made by the persons named in Mr. Lee’s affidavit for citizenship in the Chickasaw
Nation under the provisions of the act of June 10, 1896. The Commissioner reports
* * * that there was filed with the Commission on September 9, 1896, a petition of
Callie Newberry, praying for admission to citizenship in the Chlcl;iasaw Natloil.

* * * * *
He reports that the original petition in the case is not in the possession of his Office,
and it fspnot believed to %e prg)bable that it is now in existence; but he does find from

- the records of his Office that from the adverse decision rendered by the Commission on

November 10, 1896, an appeal was taken to the United States court for the southern
district of the Indian Territory. ; ! ¥
The Commissioner further sgx’ys that notice of this appeal was furnished the Commis-
sion * * * and it was directed that all the original papers be immediately for-
warded to the court to be used and considered in the case of Callie Newberry et al.
i Jhickas tion. g i
. ;I'hg (}2101’}12 %iﬁgissioner says that Mr. Lee now seeks to invoke the aid of the
records of the United States court for the purpose of showing that such an application
was made under the act of June 10, 1896. G »26
The Commissioner quotes from section 4 of the act of Congress approved April 26,
1906, supra, as follows: ““That no name shall be transferred from the approved freedmen
or any other approved rolls of the Choctaw, Chickasaw, Cherokee, Creek, or Sem}ncﬁe
tribes, respectively, to the roll of citizens by blood, unless the records in charge of the
ommissioner to the Five Civilized Tribes show that application for enrollment
asa citizen by blood was made within the time prescribed by law by or for the partﬂ
seeking the transfer, and said recordsshall be conclusive evidence as to the fact of suc
application, unless it be shown by documentary evidence that the Commission t(‘)' thg
ive Civilized Tribes actually received such application within the time prescribe
by law,” and says this provision of the act, in his opinion, prohibits the transfer }?f
names of persons from the approved rolls of Choctaw and Chickasaw freedmen to the
Tolls of citizens by blood of the Choctaw and Chickasaw nations, unless application
®* * yag made on or before December 24,0900, XK * and that the copy of
the affidavit of Callie Newberry of August 31, 1906, can not in any manner be con-
Strued as an application * * * for citizenship * * * of her seven children
B hut admitting * * * that this affidavit * * * is construed as an
application submitted on behalf of these persons * * * he isof opinion that they
Would be bound by the decision of the Comm%)ssio]rb of1 El;:)%vember 10, 1896, denying the
Petition filed by Callic Newberry on September , 1896. ;
Mr. Bixby h(})’lds that the peti}tfions surl)omitted on behalf of Choctaw a;nd'Chmkasaw
eedmen for admission to citizenship in the Choctaw and Chickasaw nations gnder the
t of Congress approved June 10, 1896, and which were denied, can not, as held by the
Dep‘c}rtment in its letter of May 25, 1906 (I. T. D. 9114, 1906) be construed as continuing
’i'ggélcations as contemplated by section 4 of the act of Congress approved April 26,
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The letter of the Department of date of May 25, 1906, herein cited
by the Commissioner, and which is vsed by the Commissioner for the
purpose of defeating the rights of all persons not defeated by section
4 of the act of April 26, 1906, and which upsets all the decisions of the
legal officers of the Department, as well as the decisions of the Attor-
ney-General, was written by a lcnatic, insane at the time he prepared
the letter, later adjudged to be crazy by the supreme court of the
District of Columbia, and by its decree incarcerated in St. Elizabeth’
Insane Asylum.

Senator BRANDEGEE. Who is that communication signed by ?

Mr. BALLINGER. It is signed by Mr. C. F. Larabee, Acting Commis
sioner of Indian Affairs. :

Mr. Cornisn. I think it would be worth the committee’s while to
get at a disposition of this matter. How do the papers in that case
differ from the papers which were discovered in the Joe and Dillard
Perry case?

Mr. BALLiNGER. In the Joe and Dillard Perry case they had nevej
been transmitted to a covrt—the case had never been before a court
but on the contrary had been actually in the possession of the Com
mission at all times. There is no question in the world but that th
Perry application, at the time of the certification of the record to th
Department, was in the possession of the Commission, and was sup
pressed for the sole purpose of defeating their rights to enrollment a
citizens by blood. i

Mr. Cornist. Do I nderstand you now that the physical pape’
which yo': say has the virti.e of an application, is now in the physie
possession of the Commission ?

Mr. BaLLiNnGeER. Noj; of record with the court.

Mr. Cornisu. All the records of the United States court were sel
to the Choctaw and Chickasaw citizenship court, and were, by ord
of the Department, turned over to the Five Civilized Tribes, and &
now in their files. .

Mr. BaLLinGER. They were in all cases in which the Choctaw ar
Chickasaw citizenship court assumed jurisdiction, but that court d
not assume jurisdiction of either the Perry or the Newberry case. -

Mr. Cornisa. Then why did you not go to the United States co
and get a certified copy of this paper? 3

Mr. Baruinger. The Commissioner sent to the court and got
original papers and a copy of the docket entries in this case in @i
formity with departmental instructions, and transmitted them to-
Department with the request that they be returned to him in or
that they might be returned to the court. p

Mr. Corntsu. That is the original paper in that Newberry et
which you say has the virtue of an original application; that is
application. :

Mr. BaLLiNGeR. The application is on file with the court. ;

Mr. Cornisa. Now, why did you not go to the court and get a &
fied copy of it and file it with the committee?

The CaarMAN. I think that why he does not do a thing
proper. B

Senator Long. I think it is very proper that you bring it
becarse in a letter to the select committee under date of Novel
24,1906, Mr. Bixby says: '

Since the passage of this act no cases have been determined by this office wh e
was necessary to a decision in the case upon just what constitutes “documentat

n
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dence,” as used in section 4, but as illustrative of the character of the examination had
in these casesthere isattached hereto (marked ““ Exhibit J”’) the examination had on
May 28, 1906, in the matter of the application for the enrollment of Joshua, Willie, and
Frank Impson as citizens by blood of the Choctaw Nation. In this case a statement is
made in the record or notations which appear upon the freed card upon which these
children were listed when application was originally made for their enrollment before
the Commission in 1899.

Reference is also made to certain notations found on Choctaw roll card, field No.

1?12?(,1 upon which card appears the name of Morris Impson, the alleged father of these
children.

Then he goes on and says:

I think I can safely state that every facili i
freedmen of the Choztaw and Chickasaw nagroggsag%e;ﬂg(ggsddiggéliglgg gﬁgﬂzg Z:
citizens by blood of one of said tribes to show by any evidence in the possession of this
office whether a notation upon our field card, letters in the files of this office, or testi-
mony or other evidence on file in the case under consideration or other cases that an
application was made or attempted to be made for their enrollment as citizens by
blood prior to December 25, 1902, the time limited for the reception of such applica-
tions by the act of July 1, 1902.

Mr. BaLLiNGER. My associate, Mr. Lee, calls my attention to the
fact that his sworn statement as to precisely what the record contains
is in the record, if you remember, of the hearing before the committee.
_ Senator Lone. Is it a certified copy of the record or the record
itselt? His affidavit might not be considered documentary evidence.

Senator BRaNDEGEE. But Mr. Bixby himself or one of his em-
ployees there, in the hearing that was had before us, I remember,
testified to certain things that he had construed as being applications
and when that -

Senator WARNER. But it is said in this extract that he held it was
not a continuing application.

Senator BRANDEGEE. He gave instances of certain things that he
decided to be documentary evidence.

Mr. Cornisu. Yes; now, it won’t do for Mr. Ballinger to say——

Mr. Barringer. I mean to say that either in that paper right
there or the decision in the case—and I have in my possession all the
papers in the case—where it is stated that the papers were transmitted
to the Commission by the court and by the Commission certified to the
Department and that they were considered by the Department—that
18, the Indian Office—and then returned.

Mr. Cornisn. A certified copy of the papers?

r. BarLinger. The original papers.

Mr. Cornisn. There is some mistake about that.

Senator BraxprGeE. Well, there is no use in disputing that until
we get the papers.
fqu. BALLIN.GEI?. By permission of the committee, I will print the

communication of the Commissioner of Indian Affairs to the

2 cretary, in which he sets out the decision of the Commissioner and
ecO(Iinmepds that the decision of the Commissioner be affirmed, and
ofe;n ecision of the Secretary affirming it, to appear at the conclusion
grang remarks. T desire, if I can, to make very clear to whom this
eChwas made. It has been contended here that it was made to
x tizeHOﬁ.ta\.N Nation and that the Choctaw Nation could control its own
g thstub?’ that it could put on the rolls such persons as it saw fit,
striko ‘?r ¥ so doing confer upon them property rights; that it could
o Oén those rolls the names of such persons as it saw fit, and
Sé deprive them of property rights. In short, that the nation
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alone could determine its membership, and thus determine the
property rights of all persons under the treaty of 1830.

Let us analyze the language used in the treaty and made the
operative words of grant in the patent. The grant was:

To the Choctaw Nation, in fee simple to them and their descendants, to inure to
them while they shall exist as a nation and live on it.

The grant was not limited exclus'ively to the nation as then existing,

but was exclusively limited to the then existing community of Choc-

taw Indians and to their descendants in fee simple,.to inure to them.

To whom did it inure? To them, the descendants of those persons.
then comprising the community of Choctaw Indians, which com-

munity constituted the nation. What does the word ‘“‘inure’”’ mean,

and for what purpose is it here employed? It means: 1, “to pass

into use; 2, to take or have effect; 3, to serve to the use or benefit
of.”” (Bouvier and Universal Dictionary.) 1
And it was employed for the purpose of passing the communal

estate to the descendants of the then community of Choctaw Indians

to serve to the use or benefit of them.
Now, let us rewrite this section and insert in lieu of the word

“inure’’ these words of definition. :
The grant would then read:

To the Choctaw Nation, in fee simple to them and their descendants, to pass infe
use for them while they shall exist as a nation and live on it. 3

Or
To the Choctaw Nation, in fee simple to them and their descendants, to take or hawv
effect as to them while they shall exist as a nation and live on it. ;

Or
To the Choctaw Nation, in fee simple to them and their descendants, to serve to &
use or benefit of them while they shall exist as a nation and live on it. i

The word ‘“descendant’” meaning:
A person who is descended from another; anyone who proceeds from the body
another, however remotely. 4
And the word “inure’” meaning: 1 “to take or have effect as
them; 2, to pass into use for them; 3, to serve to the use or bent
of them.”
We thus determine beyond question the true meaning and i
of this language. 3

Again, the word ‘“descendant’ is not employed in legal phr
ology as a technical word used in connection with governmen
the purpose of defining their natural acts and powers. ;

Nowhere in legal phraseology is the word “descendant’” one of
technical legal words employed in a grant to vest in the now ex
ing individual absolute indefeasible title. The ‘accepted uni
technical legal words employed being: ‘‘heirs,” “‘successors, =
““assigns.”’

The word “descendant” not being one of the accepted tecil
legal words employed in vesting title in fee simple in a now ex
person, it must be construed in accordance with its true meaning
given the full import of that meaning.

Thus the word “descendant’’ here is used for the sole p
fixing the rights in a communal estate of persons yet unborn ¥
rights in such estate attach simultaneously with their birth
become vested.

* the purpose of
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“Where a treaty admits of two constructi i
. ) uctions, one restricti
the rights that may be claimed under it and the othzrri(i}ble‘lf*zlast}tig
lsztt‘i(laé' dISI‘ 1‘51? bef Ig}l'lgferred (Shanks ». Dupont, 3 Pet., 242). Such is the
tle e of this court,’’ so said Mr. Justice Swa in deliveri
opinion of the court in the case of Hauenstein v. il;f;}f}l;}gh;?ggn% %l ;
487, and citing the above-referred-to decision by Mr. Justice Story.
y 'I}llS being the settled rule of the Supreme Court of the Ui.ited
btaﬁs, c;a}rtamly a reasonably liberal construction of the word “de-
:;e({lt ﬁgtgre\;zguld ln((l}h}lldl?i not onlg the children but the grandchildren
grandchildren, and so on to the remotest d
though the more remote descendants were not possessed 013 %Lrseg,ree;ften
unntom oli:1 I.nciian blood as the ancestor. Y <
Nor could it have been the intention of the contractin i
only legitimate issue, as technically defined and recog%iggétli?ls glvalf
hz’(i‘(%l commlllmtles, should take under the grant
e people comprising the Choctaw Nation in 1830 living i
state of nature. The mere living together of a man.arvf(le rv(:'o?r]lglngégna-‘
ls)t;rtlléti% I?St‘}ri%gg (Iinarrlalgg. d_The abandonment of the wife by the hus-
ed a vahd divorce, and the issue of such uni
possessed of all their natural rights. (Robertson’ g
3 1T : tson’s H
America, Book 4; Wall ». Williamson, 11 Alabama, 839: Jls}tlg?(;n ?)f
Jo’lll‘r}llson,lAdmmlisltrator, 9 Mo. Reports, p. 88.) : , ‘
e rule prevailing at the time the treaty was signed i
:;‘g]teh;_eo?me of the (élfst%“ibution of the propez:y. Y(%llll callln Illlost? ﬁ:gglﬁgg
one period of time and another for anoth i i
You must construe the treat et 0 OHE SHCA R
; y of 1830 according to the intenti
%Iﬁdee;iggn}?rlélvg Olf the (éofﬁltratqtmg arties at the tgime it was ngg;?nlila?;ld
§ ralling a e time the treaty was negotiated :
tinue to the time of the distribution 4 i ki
> the 1on of the property, and
turn aside into the genealogy of individuals or%e t{’rned gs(;geci’;n 1‘51}(1)2
pe%uhantle'i 0{1 Indian laws and customs. i
0 permit the Indian tribe to determine who were its
= . . . . 2 memb
g};o vvere1 entitled to participate in the distribution of the triba(irs r%;g ’
rupsio “1710&1;1 éisbe f:ﬁoti‘:lomrmt individual rights to the incompetent ang cor-
deiision. 0 ose who have a direct pecuniary mterest in the
s the tribal lands in Indian Territ
S thy ] s erritory were ceded to“the Ch
Zti?il n consideration of the cession by the Choctaws of lareidg e»(;cstta(‘);;
ol iSSlts}flpp}, not even Congress could divest any persons entitled to
1 ca?e 0? ‘f}l"é’rblal lancll\i uI})lder and b% virtue of the treaty of 1830. In
 cas es v. Meehan, 175 U. S,, p. sti v, i
elivering the opinion of the court, said: B 00 TSGR O LA

The constructio ies i
S flon of treaties is the i i iudiei :
e e peculiar province of the judiciary
‘Te.atyporri? ‘1}[2&1]??11 Congress has no constitutional power to]settiea&(,) ?‘ing(%léxl(lzflggrl :
83, 89, 18 I“ odc ;t es already_ granted by the treaty itself. (Wilson v.Wall, 6 Wall
« ed., 727-729; Reichart ». Felps, 6 Wall., 160, 18 L ed.. 849: Smith v.

Stephens 1 3
.10 Wall, 3
., 523, 535.) 1., 321, 327, 191L ed., 933, 935; Holden v. Joy, 17 Wall., 211, 247, 21

1 ;
E(l) I the case of Wilson . Wall (6 Wall., 83), hereinabove cited, the

wer of

. . ongress to affect the property rights and titles of Choctaw

~ under v iCllrod to them by the treaty of 1830, the identical treaty

ch the petitioners herein clai i i

> pe , , claim property rights, is deter-
D passing upon the effect of an act of Congress enacted forr
ascertaining the names of parties entitled to patents

ed.
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under the treaty of 1830 and the quantity of land to which each was
entitled, the court says:

It (the act of Congress) can not affect titles before given by the Government, nor
does it pretend to do so. Congress has no constitutional power to settle the rights
under treaties, except in cases purely political. * * * "The legislature may pre-
scribe to the Executive how any mere administrative act shall be performed, and such

was the only aim and purpose of this act.

Now let us see whether or not that was the interpretation of the
treaty of 1830, as construed by the parties themselves as late as 1866,
and whether or not these nations were vested with power by the

treaty of 1830 to adopt people into the tribe with full communal -

property rights.
Article 26 of the treaty of 1866 provides:

The right here given to the Choctaws and the Chickasaws, respectively, shall extend
to all persons who have become citizens by adoption, or intermarried with either of
said nations, or who may hereafter become such.

Article 38 provides—and this is an important article: .

Every white person who, having married a Choctaw or Chickasaw and resides in the -

said Choctaw or Chickasaw nation, or who has been adopted by the legislative author-

ities, is to be deemed a member of said nation, and shall be subject to the laws of the

Choctaw and Chickasaw nations according to his domocile, and to prosecution and trial

before their tribunal, and to punishment according to their laws, in all respects a8

though he was a native Choctaw or Chickasaw.

Senator McCumser. That excludes color b including white?

Mr. BaruiNGger. Article 3 provided for tge

nation had adopted laws, rules, and regulations, of those persons then
living and formerly held in servitude, and their descendants.

Senator McCumBEer. Adoption, but not with full rights in the

nation. ;
Mr. Baruinger. All the rights, privileges, and immunities of any

other citizen, except the right to take property equally with the others,

and gave them 40 acres of land.

Senator McCumBer. That would be a complete right of a citizen,
would it not?

Mr. BaLLinGer. Yes, sir; with a limited property right. Articl
26 conferred all rights given by an article of the treaty upon al

ersons who-might become citizens of the tribes by adoption anc
intermarriage, while article 38 conferred equal rights with Choctaw
and Chickasaws upon white persons intermarrying or adopted in®
the tribes. Until this treaty of 1866 was ratified, however, no perso
whomsoever theretofore adopted by the tribes or who had in
married into the tribes had secured by his adoption or intermarriag
a right to participate in the communal lands or other property of th
tribes, and neither of the parties to the contract of 1830 believe!
that the tribes could confer those rights, as is clearly indicated b
these articles.

Then, again, article 45 provides: 3

All the rights, privileges, and immunities heretofore possessed by said nations,
individuals thereof, or to which they were entitled under the treaties and Jegislaty
heretofore made and had in connection with them——

t= What legislation? Congressional legislation.

shall be, and are hereby, declared to be in full force, so far as they are consistent W
the provisions of this treaty. y

adoption, after the
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The rights conferred by the treaty of 183
of the then Choctaws are reaffirmed Qby this t?eg}u))? I;rtt}il(?ledescendants
But let us see what the powers of the Choctaw and Chickasaw
nations or the powers of any Indian government are to divest a
peIS'se?n é)f a l\rigélt given s%ch person under a treaty.
nator McCuMBER. You claim that the Indian nation had no
ggr;e@r to divest descendants of any kind of a right—unborn descend-
Mr. BarLiNnGeRr. No, sir; it had not as long as the pr
. 5 opert,
I11§13% by the community under the unchanged %erms of %heptregt;fv ?)?:
Senator McCuMBER. Suppose an Indian tribe had ce i
:.i é} 021;::(1 aégdhhladd_g)egqrglel dispersed or scattered ov%raiﬁg ggu(il}?:t
old its tribal pr 7
., Governmgn‘?%)erty’ would not the land under this
glr. %ALLI&\I%ER. Undoubtedly it would.
enator McCumBER. Then the i
deiign%ant of a right granted und}err (:;(l)llélgctb 2y et Aeh DRI
. BaLLiNGER. In that case the nation and its pe 7
by their own act forfeited their property, for the tgegf}lreo‘g 3%%%}112?
vided that the land should revert to the Government in the efo)ent
the nation ceased to exist as a nation and live on it. The object
sought by the treaty was this: It was to place that title in some
name that would live and pass on down through generations in
order that the children and their children and their children might
take property rights as they were born; that was the object. 2
Senator McCumBER. The only reason I asked the question was
probably to demonstrate what was in my mind—that if the tribe
coluld by its own act dissolve itself as a tribe, entirely destroy its tribal
relations, then certainly it must also convey the power to restrict its
(t:iltézleérézglapl.)o“lirl‘i can ?Qs’zrpty its citizenship, it would certainly have
rer to restrict 1 i i
bel\rlnex%bers Pl i ch.tlzenshlp and determine who should
r. BaLLingEr. But it would be for the Unit ; -
ment and not the tribe to determine and declare tﬁg f?)i‘?zietéugovilelt
}clﬁ suppose one case of restriction and regulation of membersflip by
lete tribe, if that be true, and those were the powers of that nation;
uls suppose that the nation adopted an equal number of white
S::&) edmto the nation; that portion of the white people thus adopted
- é’etlcontrol of the political affairs of the nation, they could then
% r that theory, divest all those of Indian blood of their citizenshil;
5 the grant would inure to the white people.
enasgatfr McCumBERr. No; that would not follow. They could
R :t aw by which certain others—marriages outside of their tribe,
R Oéance_—should not become citizens. They could prevent this
o l(j,'urrmg any more by making restrictive rules, but they could
: %zi Io\?((}eEegns]‘:mﬁg at thsit tlmeto{) 1‘chekright.
- ALLn : ave a clear-cut blanket decision on that point.
t}tlé&c tgffcgse of the New York Indians where the grant was mffde to
e t; neé“a,ted Jﬁlbe& They attempted to limit descent to the
] hipron ed that wherever a male member of the tribe
. th;b) “IId te woman, outside of the tribe, that the children of such
Bl uld take the status of the white woman and not become
rs. That was a law of the nation. That case was recently
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adjudicated by the Court of Claims, having been referred there by
act of Congress, and the Court of Claims, when it came to render its
opinion in that case, decided all these questions and brushed them
aside as though they were of no consequence, and issued a decree
directing the distribution of tribal property to all persons who were
parties to the treaty or whose ancestors were, without regard-to restric-
tive tribal laws or questions of blood and citizenship.

Senator WARNER. You quote that decision, do you not?

Mr. BarLinger. No, sir; I do not. I tried to get the decision
last night, but I was unable to, and with permission I will insert it in
my remarks.

Senator CLARK, of Wyoming. How long ago was that made?

Mr. BarLinger. That decision was rendered, I think, on the 15th :

day of May, 1905.
Senator BRANDEGEE. Suppose you get the titles of those cases and

file them.

Mr. BarLinger. Very well, 1 will insert the decision. I find this
in a Cherokee case, where the Cherokees adopted under treaty with
the Government the Delaware Indians, and I find that the Cherokee
Nation ‘attempted to exclude the Delaware Indians from participa-
tion in their tribal property.

Senator CLArK, of Wyoming. Did not that case grow up on the
terms of a contract whereby the Delawares paid a certain amount of

money for what land they should oceupy and for citizenship in the

tribes?

Mr. BALLINGER. Yes, sir; and under the terms of the treaty pro-
viding for it, and the Cherokee Nation sought to divest the Dela-
wares of their property rights. '

Senator CLARK, of Wyoming. Did not that arise on a contrac
between the two peoples—the Delawares and the Cherokees—that

is the question I asked.

Mr. BALLINGER. Yes, sir; I think it did.

Senator BRANDEGEE. The syllabus will show. :

Mr. BALLINGER. Yes, sir; I will read the syllabus. It is on page
199, volume 155, United States Supreme Court Reports. The Cher-
okee Nation v. Journeycake. ' 3

Senator Loxg. It construed the agreement or treaty? ;

Senator CLARK, of Wyoming. There was a treaty made and those
two tribes entered into a definite contract. :

Mr. Barringer. The right of the contract turning upon the righ
of a native Cherokee under the treaty, it is pertinent to inquire wk
the rights of the native Cherokees were under the treaty and as &
whether or not the Cherokee Nation could divest a native Cheroke

Now, the distribution of the property was about to be made unde
an agreement with the Government; it has only been a few years ag
that this decision was rendered. The court says, on page 216:

Tt is also worthy of note that when in 1883 a bill passed the national council for
payment to the native Cherokees alone of a certain sum of money received as I
from the Cherokee Strip Live Stock Association, which, so far as appears, was the
manifestation of a claim of a difference between the native Cherokees and the
tered Delawares as to the extent of their interests in the lands or the proceeds the
it was vetoed by D. W. Bushyhead, the then principal chief of the Cherokee Natic
on the ground that such action was in violation of the agreement of 1867. It is true ¥
bill was passed over his veto. While the veto message is too long to quote in fu
these extracts sufficiently disclose the reasons upon which it is based: :

CHOCTAW AND CHICKASAW INDIANS. Si

Third. The “patent” was made to the “ Cher i i
! ! de erokee Nation” in 1838, and the Ch
g;t:gligvgisé ite};eor% gﬁmlp(zsed of mtlzenshby right of blood, and so continued toi)gl:(l)rli‘fi?
S e late war arose, when, in 1866, it became necessary t k

treaty with the United States Government. By this tr 36 Ty sind, with this

) ent. By this treaty, made by a v i
gzltfé;)gxlé é)ésl?;(?r ﬁlpaslsles of p.egs(gls Wer;ie provided to be vested wigfh all the ri}:gh?s%?‘l('gtti}i}g
' specified conditions. These conditions have been fulfil
;ig(?rélﬁaglgeaéc?;pwledgeil cc;lored citizens of this nation and the so—calleduDellaex(;iva?:

nes itizens. refer you to article ninth of said treaty in regard t
g;téégns, ’%]1:11;1 f,alrltllc&e ﬁft_eeﬁtlth, ﬁi‘lstnclﬁmse, as regards Indians provi}c,led togbz se&l%(g(g:s%
Bl guage is, they shall have all the rights of native Cherokees ”

shall be incorporated into and ever after remain a part of the Cherokee I%ZStiO?ln(gl et}ile}{
tersms;ﬁ} eI\;etrgf Iiesp({ect with native Cherokees. e

ixth. e lands of the nation were and are the common property of citi

- . . . t
;13 (ijllqtjlésetrilcc:;})cf dgg)}flvsd of_hlls or herf right and interest in th% pgope}r,t(;f V(;lltlﬁglnls ,dto}irelrgl

without a violation of the constitution which we a 1y b
observe and defend. While the lands remain comm e e
> 3 : ! on property, all citizens have a
equal right to the use of it. When any of the land is sold und isi b
all citizens have an equal right to th S e 2 ol
pet gapita o investeg. g e proceeds of their joint property, whether divided
‘¢ Senators, such is the treaty and such is the constitution. I h;
s s the | suc . ILhave refe
thendl and stated their evident meaning in the premises ‘‘ to the best of mye akfili‘ia?y}:?;sg(s)
my d 1uty. To the classes of citizens this bill would exclude, attach “all the rig}{ts and
privileges of citizenship according to the Constitution.” To three of these classes
attﬁagiltﬁlso the ngh:s of ‘ilnatlve Cherokees,”” according to treaty.”’ '
er comment on this case is unnecessary. We s or i i

of the Court of Claims, and its decree is affume}(’i. ey P e s i -

Counsel for the Choctaw and Chickasaw nations seems to i
our GO‘I‘IStI'uCtIOIl of the treaty of 1830, viz, that under that tggggrl I’;1111(;
word “descendant” was used for the sole purpose of fixing the rights
in a communsl estate of persons yet unborn whose rights in such
estate attach simultaneously with their birth and become vested.

E He also admits that the Chickasaws were adopted into the Choctaw
ation under and by virtue of the treaty of 1837, and that the prop-
erty right acquired by the Chickasaws was ‘“to be held on the same
25}1;1111}51 E}ﬁat Ctlllle Shoctﬁnwﬁ now hold it.”” What were the terms upon
ch the Choctaws it ? i
Fhich S e eld it? The terms of the tréaty of 1830 which

to the Choctaw Nation, in fee si i i
il Cues ARG I W e e
Mark you, the grant here was n ati
Ma the g ot to the Choctaw Nation as then
:mstmg, or as it existed at any future time, but was exclusively limited
d(; thedthen gx_lstmg community of Choctaw Indians and to “their
b scendants,” in fee simple, to inure to them. Under this grant, the
beI;amS i')lf which were embodied in the patent, and the patent has never
étn changed, no person could acquire property rights in the Choctaw
P! 18n unless he wes a recognized member of the community which
treqst ;Ttgﬁelds ?t);ge Chocltaw tlﬁ&tlon at the date of the negotiation of the
at; or unless the ancestors of :0oni
R s chi e such person were recognized

TREATY OF 1855.

The treaty of 1855 has been referred to in this di i |
18 s discussion
;(;lgz Ii)rm;}})fse. of confusing the real issues. It does not in arf;:rw;;l;
iR to/tﬁ rgg:hts given persons by the treaty of 1830 granting the
B e Choctaw Nation. Nor has any court or any legal officer
I vernment, or anyone else possessed of legal knowledge, except
attorney for the Choctaw Nation, ever contended that this treaty
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changed the terms of the grant made under the treaty of 1830. No
new patent has ever been issued and in the patent are the identical

words contained in the treaty of 1830:

The United States, under a grant specially to be made by the President of the United
States, shall cause to be conveyed to the Choctw Nation a tract of country west of the
Mississippi River, in fee simple, to them and their ¢ descendants,” to inure to them
while they shall exist as a nation and live on it.

The object sought to be accomplished by the treaty of 1855 was set
out fully in the preamble, as follows:

Whereas the political connection heretofore existing between the Choctaw and the
Chickasaw tribes of Indians has given rise to unhappy and injurious dissensions and
controversies among them which render necessary a readjustment of their relations’ to
each other and to the United States; and \
Whereas the United States desire that the Choctaw Indians shall relinquish all claim
to any territory west of the one hundredth degree of west longitude, and also to make
provision for the permanent settlement within the Choctaw country of the Wichita
and certain other tribes or bands of Indians, for which purpose the Choctaws and Chick-
asaws are willing to lease, on reasonable terms, to the United States that portion of
their common territory which is west of the ninety-eighth degree of west longitude; and
Whereas the Choctaws contend, that by a just and fair construction of the treaty of
September 27, 1830, they are of right entitled to the net proceeds of the lands ceded
by them to the United States under said treaty, and have proposed that the question
of their right to same, together with the whole subject-matter of their unsettled claims,
whether national or individual against the United States arising under the various
provisions of said treaty, shall be referred to the Senate of the United States for final
adjudication and adjustment; and whereas it is necessary for the sim lification and
better understanding of the relations between the United States and the Choctaw
Indians that all their subsisting treaty stipulations be embodied in one comprehensive
instrument: 3 -
Now, therefore, the United States of America, by their Commissioner, George W3
Manypenny the Choctaws, by their commissioners, Peter P. Pitchlynn, Israel Folsom,:
Samuel Garland, and Dickson W. Lewis. and the Chickasaws, by their commissioners,
Edmund Pickens and Sampson Folsom do hereby agree and stipulate as follows, viz.

The above preamble recites the precise objects sought to be attained
and states that as the Choctaw and Chickasaw people were having
serious contentions as to their separate national political rights, the,
distribution of the funds derived from the sale of the lands formerly
held and occupied by the Choctaws and situated east of the Missis=
sippi River, and as the United States Government desired to locate
certain tribes or bands of Indians, including the Wichitas, on the
tribal lands lying west of the one hundredth degree of west longitud
and commonly known as the Lease District, and to induce the Choc
taws to relinquish all right thereto and to secure a release from th
Choctaws and Chickasaws of that portion of their common territor)
west of the ninety-eighth degree of west longitude, ¢ ‘this treaty 1
negotiated.” e

Article 1 of the treaty provides as follows:

Arricte 1. The following shall constitute and remain the boundaries of the Choct&

and Chickasaw country,viz: * * *

And pursuant to an act of Congress, approved May 28, 1830, the United States ¢
hereby forever secure and guarantee the lands embraced within the said limits to th
members of the Choctaw and Chickasaw tribes, their heirs and successors, to be hel
in common, so that each and every member of either tribe shall have an equal, un
vided interest in the whole. Provided, however, that no part thereof shall ever k
cold without the consent of both tribes, and that said land shall revert to the Unité
States if said Indians and their heirs become extinct or abandon the same. 4

The term “heirs” as applied to the communal estate of the Cho

taws and Chickasaws is a misnomer.
Bear in mind that the individual members of the Choctaw

Chickasaw nations had merely a life interest in the usufruct o ’
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land conveyed by the i
i _ patent of 1842, which patent was issued u
:Igd f)}; v.lrtlile of the treaty of 1830,’and that the fee never beCI;,(li“s(I;
o sl(z) 111106 a1;1 ;;Dh: m(%lnn%lal, b\tlt remained in the communities or nations
g y should exist as nations, and the persons isi
the nﬁtlon_s should continue to live on the land. 'II)‘he Igdii?gzpégig‘lc%
{\VIiiif) neléetoiﬁ a lsomg}cunial }tlastgte. The fee was lodged in the Choctaw
or the benefit of the descendants of those persons comprisi
% ¢ . . 5 : l
g};%igr?%;gaszdl\i atlon,tsub]ect, however, to the cogdition th;v’épiri"'ls’tﬁ%
1 o exist as a nation and its members ceased t 1
anr(il‘ }}gsfon tt}ll]e landdtb% land should revert to the United S(Z;czcsdpy
: ore the wor eirs”’ could have no legal significa .
gstlll?)n(si t{he.l;.had 1pfc)hlaws %i)verning “‘descent §nd dgi{striburzic(())l’) v ‘;Erlllg
efinition of the word ‘‘heirs” can be found in the t b
WOédEcan'only be construed under the common law. The Xii?l’iégg
and English Encyclopedia of Law, in defining the word ‘‘heir,” says:
. . ; ¢ 3
At common law an heir is he who is born or begotten in lawful wedlock and upon

whom the law casts an estate in 1 i i
o o i n lands, tenements, and hereditaments 1mmediatelx

~a &5 i
o ekl

Could the death of an ancestor “c i i
i ] ast an estate’ in communal I
ltlpon his heirs, then members of said nations, who acquired full ligﬁi
a(éqﬁ?:;(lic?éﬁte 1r11_fthe ttrl’bal property by birth? As the ancestor
. nly a life interest in the usufruct of the land 1 ‘
richt terminated with. his demise, he never h i
: : mise ad an interest ‘
coplmlanal lands possible of _ben’lg transmitted to ﬁ}seliiiitrg 3 tIElIg
?;gi gr);fungllleli;rudzts z)f his blrtgrlght during his life and his rights in the
nds terminated instantancously with his demi
passed back to the community. In the case oo o
¥ o1 se of Brown v. Bel
(3 Kans.,41), the court defines the right of the individual memse;nﬁg(‘gﬁ

bof e ! e :
D :i é)f'e and after the vesting in him of an individual title. The court

L fé‘l;); 1‘;2(()) xﬁle treaty of 1825 the Kansas Nation of Indians had the Indian title to the
s articlel;?:s?tlg?,i ri I;;(t)gteunght It&)' uts%l occupy, and enjoy. This title was by the
Dxth g o e o re. is title was no greater than that of the nation had
1 s transferred to and invested in him indivi
the boundaries were ascertained in it i or sl o o
S the manner contemplated i
sole owner of section 9 to the ext e e e
L ent of the Indian titl His i i

amount to an estate of inheritance, but was a m ife 1 e e
. i : - ere life interest in the usuf

a;e el;(gavtvgg(%siﬁ g;i?; treaty vls%hlch, upon any known rule of interplretatiorll1 ::vl(():ltlld (’i};;{g
B crtabag ancdq. efore the treaty the United States held the ultimate title
ler 1gn of undisturbed occupancy and perpetual possession in the Indian
o g 15 1?3 it shoﬁd remain a nation. Had the nation become extinct without
AR tichsslwouq have become the property of the United States, disencum-
o :n t?tol,e af‘;lersgéetzi(f);re%ty II;avloéltlﬁre, having but a life estate to the

¢ t ction 9, shou > die wi i i
whole title to that section would vest in the Unitecf S(tiége: ’l’th Shhspoil o

As the word ‘““heirs” as
, used, when construed under the commo
S%z;;(\(i\anf}%?lve no legal meaning, we must naturally look to the silbIz
e ;) pariigezgl tto as.cert;up, if possible, the intention of the con-
. : i3 & ; ik
lntznded e have‘glve o it that construction the parties thereto
rticle 7 of said treaty guarantees to the members of said nation—

The i i
pmpertl}lrn;%i%rilgt?g right of self-government and full jurisdiction over persons and
RS }(;:11' gespgctlve limits; excepting, however, all persons or members
h ChiCkasaW};;ri}lgre' , & dopltllon, or otherwise citizens, or members of either the Choctaw
o and all persons not being citizens or members of either tribe shall
intruders and be removed from the same by the United States agent.
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Citizenship insaid nations sprang from, i. e., (1) birth and (2) adop-
tion as declared by this article. The right to participate In tribal prop-
erty, lands, moneys, or otherwise, and to all privileges and immunities
exercised or enjoyed by any other member of said nations or tribes,
attached to the individual immediately on his birth, which was
simultancous with his citizenship in said nations.

In the light of article 7, hereinabove quoted, is it possible that the
contracting parties intended to use the word ““heirs” in the legal or
ordinary acceptation of the term? We insist that they did not, and
that the attempt here made by counsel for the nations to so construe -
renders the word utterly meaningless. The term ‘“heirs”could have
legal meaning only when used in connection with “lands, tenements, -
and hereditaments,” which by operation of law descend on the death
of the person legally seized in fee to such persons as are by law declared
to be his heirs. No individual citizen of said tribes was seized in fee
of tribal lands; therefore, the word “heirs,”as herein used, is devoid
of legal meaning or significance.

In the case of McGuire v. Moore (108 Mo., 267), the court said, in-
construing a will: ‘

Tt is proper where the face of the whole will, or of the particular clauses, relating to a
certain subject warrant, and justice and reason require it, that the word ‘‘heirs” may be
construed as ¢ children” or ““issue 7 ““grandchildren” or «descendants.” (Waddell v.

Waddell, 99 Mo., 345; Chew v. Keller, 100 Mo., 369.)
The court further said:

Expounding the will in this way is certainly in accord with the intent of the testator,
as explained by himself. and this expounding results in saying that the word “heirs”
must mean children of the former or of the then present husband. ]

Following the decision of the court hereinabove cited, counsel for
petitioners insist- that the word “ heirs’” should be construed as though
it were “descendants,” as used in the treaty of 1830, as such a construe-
tion only will give to 1t any legal significance and at the same time
carry out the intention of the contracting parties. E

A’ descendant as defined by the Encyclopedia of Law and Proce-
dure, volume 13, page 1047, 15—

One who descends, as offspring, however remotely; correlative to ancestor or 2
ascendant; one who has issued from an individual, including children, grandchildren
and their children to the remotest degree. 3

In Van Buren v. Dash (30 N. Y., 393), per Denio, C. J., the co
defines ¢ ‘descendant:”’

Thus we speak of the descendants of Abraham, of William the Conqueror, of Ge
the Third, and of the first and second President Adams, of Jefferson, and Alexandé
Hamilton, while we say of Queen Elizabeth, of William of Orange, of Washington, an
Madison, that they left no descendants, or, in the words of the statute, that thej
respectively, died, leaving no child or other descendant. These are common forn
of speech, and the meaning is perfectly definite, and it is such as I have mentioned
The word is invariably employed in that sense in books of history, in Memoirs,
biographies, in works of genealogy, and in most every book which treats of men an

their affairs.

Following the established meaning of the word ¢ ‘descendant’’ as.
has come down to vs from time immemorial throvgh decisions of tl
highest courts of England and this country and as defined by !
authorities, the Assistant Attorney-General of the United States
the Department of the Interior, in the case of Joe and Dillard Per!
under date of February 21, 1905 (see opinions Attorney-Gener
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1905), in passing upon a case in i i imi
as volving rights similar to the ri
of your petitioners, thus defines it: i s
“‘Descendants,”’ as pointed out in the case of James W. Shirley, is a term of wider

significance than ‘‘heirs” or ‘‘legitimate i & i i
i ate issue,”” and includes thos i
ancestor, whether legitimate issue or not. ! i e o

CITIZENSHIP AS DEFINED BY THE ASSISTANT ATTORNEY-GENERAL OF
THE UNITED STATES.

The word “heirs,” as used in the treaty of 1855, does not
affect the rights of your petitioners to fill citize;lship in saairéldnc:trilorxllost
Certainly the child of a recognized member of either of said tribes
born in lawful wedlock, according to the laws, uvsages, and customs of
said tribes prevailing at the date of the treaty of 1830, and born in the
nation, having continued residence therein and owil’lg his allegiance
thereto, is a citizen of the nation. He derived his allegiance of birth
by succession to the allegiance of the parent. His rights were clearly
defined in the case of Mary Elizabeth Martin, decided by the Assistant
zb&tt(t)ﬁneg—(}ertleral for the Department of the Interior and approved
A};to rgeyﬁggngzl(:;yl\s{arch 24, 1905. In said opinion the Assistant

Allegiance of birth is obtained by succession to the allegiance of the parent.

This is the fundamental and universal la i ieti
S U ! w of all
essential to their continued existence as such. * *or§amzed iy

In no State, so far as I am aware, has it ever been held th
spring of a citizen is a born stranger to the parents’ allegian(;t g}&%c(;fzt
from the parents’ civil state, citizen of no other, merely because the
parent was born to, and for some part of its life owed, a foreign allegi-
ance. It is not the parents’ race or blood that gives citizenship to the
child, but the parents’ status of citizenship at the child’s birth

_If the status of an adopted citizen, having no Indian blood and pre-
viously owing his allegiance to a foreign government, deriving his
right fo citizenship solely by adoption, entitles his child to the father’s
tribal status, how can it be denied that the child of a citizen by blood
of the Choctaw Nation, always resident therein and having owed his
:}llliepgglncq Cico,ntq othglj[‘ }%oxtf_ernm?rﬁt, did not take his status of citizen-

said nation at the time of his birth an i g

blood and status as a member of said nation.d‘by R

INTENTION OF CONTRACTING PARTIES TO TREATY OF 1855.

When we consider the treaty of 1855 in its entirety, w irresi
ably impelled to the conclusion that the contracting p“a’rt‘v}iv;s ?ﬁegﬁistto
use the word ““ descendants” instead of the word “heirs.”” The second
paragraph of article one unqualifiedly secures to the members of the said
;‘.ﬁtlons all the guarantees contained in the treaty of 1830 relative to
+ elgands convejlz‘ed said nation under the latter treaty. The treaty

1 30 was to ‘‘the Choctaw Nation and their descendants.” So
g0 article seven defines ““citizens or members’’ of said nations to be
g)telsons resident within said nations who derived or acquired a tribal

atus by reason of “birth, adoption, or otherwise.”” This would

_seem to be conclusive as to the intention of the contracting parties to

adhere strictly to the terms of the t : i
> reaty of 1830 and the patent issued
thereunder. "The treaty of 1855 was not negotiated WiI‘Zh a view to
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changing or altering the terms of the original grant, but to make
them more secure to the people of the Chickasaw Nation in common
with the people of the Choctaw Nation under the grant.

Following the thus established meaning of the word descendant”’
as it was understood by the contracting parties to the treaty of 1830,
when the Choctaws were living in a state of nature, Congress in enact-
ing laws and ratifying agreements for the dissolution of the tribal gov-
ernment and the allotment of the lands of the Indians in severalty, has
used the identical word used in the treaty of 1830—* descendants.”
The word appears in the act approved June 7, 1897, which act con-
strued and defined the words ¢ Rolls of citizenship’’ used in the act

approved June 10, 1896. So also the word  descendants” is used n
the act approved June 28, 1898, under which these people were enrolled,

and in subsequent acts.
No court in the land, and no judicial officer of the Government, and

no other individual, except the attorney for the Choctaw Nation, has =

ever even advanced the idea that the treaty of 1855 fixed the rights of
any person to participate in the tribal lands of the Choctaw and Chick-
asaw nations, or in the remotest degree interfered with or affected
rights conferred by the treaty of 1830.

Senator McCuMBER. Putting to you an extreme case, do you hold

that if an Indian of this tribe—Choctaws or Chickasaws—should
marry a married Indian—say he has a family—should marry there
and go over to Mexico and five there two or three years, and have

children by a Mexican woman, would those children be entitled to~

rights in the tribe? _Of course that is an extreme case.

Mr. BaLninGer. I will answer your question, and answer it frankly.

T do not believe that when they leave their tribal community and go
elsewhere that their rights continue.

Senator McCuMBER. Noj; that is not it. Suppose he goes over
there, but does not intend to desert his tribe, lives there a while and
has children and comes back into his tribe and lives there recognized
as & member, would those children of a Mexican mother, in a foreign

country, be members of the tribe?

Mr. Barringer. If he returned, the citizenship of the childre 0
would be his citizenship, and his citizenship being that of the Chicka=
saw, their citizenship would be that of the Chickasaw, and undoubtedly,

in my opinion, the rights would be fixed as such.

Senator McCumBER. Suppose he did not bring his children with

him at all, but returned himself, would the children become citizens?
Mr. BALLINGER. Such a condition as that is impossible in this case;
because the law provides that they must return, and that they must be
residents when they were examined, and when these rolls were made in
1898. .
Senator McCumBer. That is the question of putting them on the
rolls, but you are to put citizens only on those rolls. The question 1
whether those would be citizens and entitled to go on the rolls. 3
Mr. BaLraNGer. If they did not return they could not go on, becaust
the law expressly excludes them. .
Senator McCUMBER. Suppose they came back and made applica:
tion? E
Mr. BaLLiNGer. If they returned— :
Senator McCumBER. Now, the children returned—perhaps it is 10
groper to use that expression—but suppose ather returned an
rought back his illegitimate children? e mnda 3
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Mr. BaLLiNgER. If he abandoned his citi ip i
! tizenship in th ti
v e s is ¢l p e nation and
citizenshipo apan or somewhere else and there acquired another
Senator McCumBER. That is not th iti
) e
saﬁhg he does n(r)Ighabandon his citizegé‘l(l)ﬁ)(?swlon b
. BALLINGER. Then their citizenship is hi i
anél the%y viguéd be members of thatrﬁitl)g. i S T
enator McCuMBER. Now, just one step further. He i
b t}ig lfahws of the United States to be a clf’)cizen of the U?u'ltseci1 %(301::‘:3
an(éuif ﬂeel) r(z)}llllé(}lielll)aﬂll{el‘:ﬁ?y become }(I:itizens of the United States;
d 1 Dac is woman, she of course would not be hi
wife if he was married, but suppose h Sttt Back
b od, ppose he was not, and he brought back
i as’0 é)st?her woman, would she thereby become a citizen of the United
Mr. Barringer. She would be a citi Ini i
g rS1ghttto f\zkg R tc;r izen of the United States with
enator MCCUMBER. Yes; a citizen of the Uni
e es; nited States because
gtate:. members of the tribe are declared to be citizens of the United
Mr. BALLINGER. In the first i
: ; place, -in order to take und
{ig{)sa ls{ls;awl:ustifhahvea _Sénce ta recent da,te, married in confgfmﬁcgtv%(iatsﬁ
: she did not marry in conformity with the tribal
she would be barred under the holdin i
v ) 2 of the Depart t i
11}11)(; %lr?i%rel:lenstt 1£ shehreturnﬁid gvith him to the ngtiro;ln 31111121 ligég‘ ;ﬂ
g d States she wou e entitled, providing th i
the et ! d, g the question of
bué Whg;l : 1Sshze vgfsd Her children certainly were,and I am not sure
enator LoNa. Suppose an Indian, a Chicka i
_ : saw, had a Chi
wiilzt}al zn;‘ir ;gldl‘evioil;lggen b_‘lyd}}c(ﬂ‘, anfi’had two . children illegitigrligfglv;
w
sceir}gants s bieendh r@ou e children of the freed woman be de-
. BaArLiNGgER. Unquestionabl isi
d onably, under both of the de
gzgirt;?lgn},daé)nd 1tn m}il opinion under aproper constru(él'csil(?lll1 Sog ftltllzﬁ
; not see how i :
beSa patrt o]i;) 29, community.you can get away from it, as they would
enator BRANDEGEE. Would a citi i iti
Yo b ould a citizenship depend on legitimacy?
Senator BRANDEGEE. Suppose a child was born on an ocean stea-

mer of an Indian who wa i itizen if hi
il e b s on a trip, would he not be a citizen if his

gh‘. Barringer. Certainly he would.
Sgﬁ:zgi ISB'I];{ONE. Do onu mean an illegitimate child ?
) ANDEGEE. Is not an illegitimate child a citi
od . . gitimate c a citizen of the
f&the(i' : States in that case; do they not follow the status of their
Mr. BaLLINGER. I made th
] : e statement yesterday that if
;hé}gi ;gisolf)i%;l?gtgntby a{ulhh;dtlﬁn mﬁllldon a white W%rman, :a.n?l Islﬁglggtls
1 ation, that that chi 1 iti ‘
Ilaélon, an allotment, and would be enr‘gﬁgd(? p il el
7\frnagr Loxg. Whether there was marriage or not?
reéarales:Lsfll\is}?(th}éﬁth?r there was any marriage or not, and
R er the father was married at the time the child

8. Doc. 267, 59-2—7
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Now I am going to read from an opinion of the Choctaw and Chicka-
saw citizenship court, and I want to ask the attorneys for the nations
if they know of or have ever heard of a decision of the Department or
the courts which is contrary to this decision. I read from page 167 of
the compilation by the Department of the last decisions and regula-
tions affecting the work of the Commission:

Taking this to be true, then, if there was no marriage the children of Lucy were

illegitimate, begotten by a full-blood Choctaw Indian. , This court has held in a case
(Althea Paul et al. . Choctaw and Chickasaw nations) that when there was a natural

child begotten by a Chickasaw Indian on a white woman the child was entitled to
enrollment as a member of the tribe by reason of the Chickasaw blood of his father.

That is the court that knocked off, I do not know how many thou-
sand people. That is what the court says, and if the Department or
the courts in these cases has or have ever varied from that holding -

I now invite correction of my statement. 0 ]
That is the decision of the Choctaw and Chickasaw citizenship

court referred to in the decision of the Department. Now, I want to.

inquire if that is true with reference to a child begotten by an Indian
man on a white woman. Is it to be reversed with reference to the
child begotten by an Indian man on a negro woman? The same
general principle must apply. '

It has been stated here repeatedly that there are many negro per-
sons of negro blood on those rolls. I have purposely hesitated about
referring to those. There are 200 negroes without one drop of Indian
blood in their veins on the rolls of the Choctaw Nation. Have you
ever attempted to.strike those names from that roll? Those names
were placed there by the act of the council of 1896. They were
adopted by the Choctaw Nation, for what purpose I am not now
going to discuss, but those people were adopted and their names
placed on the tribal roll, and unless I am mistaken—and if I am |
mvite correction—they are to-day on the tribal rolls prepared by the
Commission and have received their allotments.
Mr. CornisH. You invited interruption. What is your statemen
now ? b
Mr. BaLLiNgeR. My statement is that under the instructions giver
by the Choctaw Nation in 1896—and I had them here yesterday—
200 negroes without one drop of Indian blood in their veins wer
placed on the Choctaw rolls. ]

Mr. CornisH. That is just as untrue as it can be. It is absurd.
- Mr. BaLLiNGER. The instructions directed the names to be pla
upon the rolls. 3

Mr. Cornisu. The freedmen in the Choctaw and Chickasaw nation
have been adopted as freedmen; the freedmen are enrolled and adopte
as freedmen, but the statement that 200 persons have been enrolled
citizens is absurd.

Mr. BaLLingeRr. Those people that I have referred to have not on
drop of Indian blood in their veins. ]

Mr. Cornisa. That statement I unequivocally deny, and I hope
committee will not give consideration to your bare statement contr
dicted by mine, unless you have evidence to support it.

Mr. Baruanger. I will furnish those instructions.

Mr. CornisH. What instructions? 3

Mr. BaruinGger. The instructions that were given by the Chocta
legislature to the committee that prepared the roll in 1896 and direet
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the enrollment. The first instruction was
: ' to enroll ever
Choqtaw blood born and raised in the Choctaw Nation. T}lrrlaléevls‘fzosntl?(f
first instruction given by that legislature.
Mr. Cornisa. What next?
Mr. BALLINGER. I do not recall them ; but that was the first instrue-

tion, to enroll every person of Choct i i
Choétaw N aver P octaw blood born and raised in the

i\%r. gORNISH. And they did so?
r. Ban iR. i i
Bogs LINGER. They did not enroll those people. Now, it has
Mr. Cornisu. If you will invi icti
Mr. C : pardon me, you invite contradiction, and
if it is disagreeable to the committee I sh adi s
L e e I shall not contradict you. Now,
Mr. BALLINGER. Any statement that T invi
di(}\‘clioncand [ ooy make here I invite contra-
Mr. CornisH. You make the stat it;
I o i statement and I deny it; now, what
The Cramrman. If you have the it; i i
; > proof present it; if not, file it lat
7%ernaft;or WARNER.I }llfou hfﬁve not those instructions heré, have ;o(flr‘é
Mr. BALLINGER. ave them in my papers and I wi .
anéi put th{;{m In my remarks. ol b
enator McCuMBER. I can not understand what they will
Suppose you grant the power of the tribe to i i el gy
ou ncrease its n
to\aido%t citizens, what does that do? B
Mr. BALLINGER. Mr. Cornish says there has been no discriminati
L. Timinat
against the negro. 1T say that there has been by certain chiefs ;gg
certain headmen and certain officials down there, that those names
were put on the tribal rolls, and I reassert that.
Senator WARNER. It was favoritism in making up the rolls.

Mr. BaLLiNngER. Here i i 5 S
Octabar 0t 189(?. ere is the act of the Choctaw legislature approved

ACT OF CHOCTAW LEGISLATURE APPROVED OCTOBER 30, 1896.

* * * * * o %

SEc. 3. Be it further enacted: 1t is hereb ‘ issi
) ; by declared the duty of the Co
i&g{fﬁnll%e the rolls made by the Commission appointed un(}lrer the act?)?gzg)éiﬁig
pers(,)ns gfﬁ g;xldtﬁls}(: ti)] eﬁ(pl&l}gg from saldbrolls of September 18th, 1896, the names of all
shall adjudge not to be citizens; and also to expunce fr h

of freedmen and the leased district rolls all such 1 j e e
the intention being that the name of no e b ettt b citianhy

he L person adjudged by these Commissi
citizen shall appear on any rolls as a citizen. The O issi B ol
ll whs ol e i 4l e Commission shall enroll as citizens
declared to be citizens of the Choctaw N‘.;thll(l)% ol o v o

%I All Choctaws by blood born and raised in the Choctaw Nation.

- All Choctaws by blood who have been admitted to citizenship by the general

council and now residents of the nation.

III. All white men who married Choctaw w i
anf% Wxﬁ th}? 4 i i B Na(zicoi‘.h women before the treaty of 1866 in accord-
: white men who have married Choctaw women by blood in i
t}::z I?g(l)gg,zv Clla;vs oft}lSGG and the law of 1875 relating to igtermarriagic,cgfl((ila}lllgsewlllf)lé
Orghijgkasa v?r N;(gilgn. em and have maintained a bona fide residence in the Choctaw
- All white men who have married Choctaw wom i i i
£ v ) en by blood in strict conf
g&hozhles 7lgws of the Choctaw Nation of 1875 regulating in%:ermarriage orcthceo I(l‘l(l)gﬁgv);
e regulating intermarriage, and have not been divorced from same nor mar-
IanXﬁ)ther than }911, Choctaw vnﬁ)man by blood since said marriage
. negroes who were enrolled and decl iti . i
byvthe i S by eclared to be citizens of the Choctaw Nation
L. All descendants of such enrolled negro citizens since registration.
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i t—held that if
who ever presided over that Departmen 3
“:Ikl)(le;Stvsfl;“indescendantspof persons whose names were On any ttrlEg}
rolls, they were entitled to enrollment. That is all we are conte
)
mgl\ff)%; there have been many otﬁer1 thingsfdragged 11\?(‘)5‘(;7 tt}];ls f(;()cré;
i 1 of cases. :
troversy; it has ramified all over a Eclgssgs o A e
in connection with the Mary and Ehzabe ;! ’tatement A
tlv stated. I will state them, and if my s
(;%rsl;ﬁitgly correct 1 invite %ﬁgerréngon. fTﬁle teag;sﬂognsgjé?; r?ilég
Elizabeth Martin was this: The father o at_gil s
i ion; f that girl intermarried 1n
into the Choctaw Nation; the mother o g e
1 dopted and became citizens.
the Choctaw Nation, and both were adop : e ghe
dian husband of the adopted white woman d, 8
’fllllgiagn vslr?fe of the adopted white man died, and the widower an
widow, both adopted into the na%on},llnilqin;arrled.
. of Wyoming. Both white® : A
ls\frn%iigx(fmé. BOﬂ}l Whi%e. But both Oft }’fhterﬁl m‘iq{glgrt%%
i tion was tha e chi
citizens of the nations, and the conten g ¥
it iti tural and logical contention,
two citizens was a citizen, and it is a na ! : e
tainly the child takes the citizenship of one p t
?clile(i‘eraid 1%7 could not take the 01t1zensh1phoftelt‘?hter Wlt{m}\l{[‘z béﬁ(r)g;érﬁg%
: i i ment, Mr. /
it { the nations. Am I correct in that statemens, 5
¥ cltgz.eélocimlsn. That is substantially correct,‘gut 1t£ }rlgz ;zhl;iaz"}llr;%
In referring to the Martin case, you sal yeste 1t ]
giﬂ?éion%f Mr. Van Devanter’s in that case was the law at this time
nd never had been overruled. ;
2 Senator Loxg. Mr. Qampbell recited that.
Mr. CORNISH. Yes, sIT. Ak i | v
Sernator L\ICCUMBE’R. What was the decision 1n that case? e ]
Mr. BarLinger. That the child was 9nt1tled to enrollme% - ol 2
was not only Mr. Campbell’s decision in that case, but Judge Clay= 88

ton’s decision in similar cases In the Territory, and the books are . [
f similar decisions. i
fu}éeonaior Lova. It was the Attorney-General’s de01§10n2 1 submiti
Mr. Barringer. 1 think it was argréd andl,regrf'%l\ed aII‘E wsalé ‘?lllen \315
' 1 = ce. ‘
ted and resubmitted to the Attorney-General' s s
1 7 Assistant Attorney-General, \‘,
after having been reaffirmed by the ; bt
i ‘ -stice. I have never seen !
it was referred to the Department of Jus ’ 4 o
isi 1t T understand that =
decision of the Attorney-General in the case, bu N
t the child was not entitle
he made a memorandum statement tha e
been lodged somewhere—
to enrollment, and that statement has be odged ot o
i t here to the Capitol or lodged in the Depa g
%ﬁ&%oienand that case is now before the Attorney-General for con=
: &
Sld’f‘iztl((])EAan[AN. I think it was a letter; 1 think we had it here last 4
winter in connection with this discussion.
Senator McCumBER. What did he hold? : ol
The CiatrMaN. He reversed Judge Campbell, as rte)(za L1t
Mr. BALLINGER. I do not know anything about that, iit o Do
" want the committee to lose sight of the fﬁc‘c t}ilat bgth og tg f:;tprmll)ﬁ ]
‘tizens. During this discussion there has been & ; 1 il
gg;tei:rlx over court decisions, and it has been said that if yggl }())}?e y
up these rolls as prepared by the Commission you are g}i)mgtitled el
in twenty or fifty thousand people who are as much en i
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enrollment as these people. That I deny. They may have Indian
blood in them, but they left the nation and went off into Texas and
other States and did not return to the Indian Territory and appear
before the Commission and ask for consideration in 1898. They
never were entitled to it under the law, because they were not citi-
zens and residents of the Indian Territory; they were not, in fact,
citizens of the nations, and therefore their application, if they made
one, was, and must necessarily be, denied. These people were born
in the nation and their parents enrolled; their fathers are enrolled,
and they are denied the citizenship of their father. They have been
born and raised in his home; he was a citizen; they grew to man’s
estate and participated in elections. Their citizenship has never
been questioned or denied in the Choctaw Nation. The chief justice
of the Choctaw Nation, in the Buckholts case, which I referred to
yesterday, held that the citizenship of the father carried with it
the citizenship of his descendants. I mean that the recognition of the
father as a citizen by blood carried with it the recognition of his
descendants; that is the language.

Now, if there is anything that can bind the Choctaw Nation it is
the decision of it’s own courts—the highest court in the nation—and
that is what their supreme court asserts to be the law. Here is an
exact copy of what is in the book. T read from page 109. 1In the
opinion of the Assistant Attorney-General for the Department of
the Interior in the case of James M. Buckholts, it is stated:

William Buckholts applied under this act to the supreme judges of the Choctaw
Nation to have his citizenship rights determined; that the said William Buckholts
attempted to include the names of his descendants in his application, but was informed
by the chief justice that this was unnecessary and that his (William Buckholt’s) recog-
nition as a Choctaw by blood carried with 1t the recognition of his children——

Senator McCumBeR. His children by whom ?

Mr. BarLinger. It does not say; the facts do not appear in the
decision as reported.

Senator Lona. That is important.

Mr. BarLiNGeR. It proceeds:

That for this reason, and following the general custom in such cases at that time,
the names of his descendants were not included in said application.

Mr. CornisH. The Senator makes an inquiry, and I think I can
furnish the information. These are very well-known people in the
Choctaw and Chickasaw nations. There can be no question of their
legitimacy. They are well-to-do people there. I am stating that
as a matter of general information.

Mr. BarriNnger. If that be true why was it that in this decision
the word ““descendants’” was used? Why did it not say his legitimate
children and grandchildren? But it says ‘‘descendants,” in exact
line with the treaty of 1830.

Senator BRaxpDEGEE. What does he say—recognition of what?

Mr. BaLLiNgeRr. Recognition of his descendants as citizens.

Senator SUTHERLAND. He uses both words there, his children and
afterwards he uses the word ‘‘descendants’ as practically synonmous.

Senator BraxDEGEE. Do these people vote there? Are your
claimants voters there?

Mr. BarLingeEr. They have participated in every tribal election.
Is that not true?
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k.

. o; they do not. They never have. S

g CO};NIISF ' olj will aI}ITOW me to make a statement, I will give as a
P LEca.,se this Newberry case that has just been quoted. A sen-
P eftééhe Chickasaw legislature stated under oath, and his affidavit
g offered in this case, that those Newberry boys ap eared at
- betion to vote; a question was raised as to whether they were
r l‘::i to vote, and,that certain old well-known citizens of thq nation
ntit fficers of ‘that election determined that they were entitled to
nd O d were citizens of the nation; and this senator goes further and
3 I;hat he considered that the vote of these men elected him a
ator of the nation.

“The affidavit is as follows:

Mr. CornisH. Noj; that is not true. In the Choet
Choctaw freedmen have been adopted and have pa
tribal elections, but the Chickasaws have never given an
to their freedmen until the law of 1898, when provision
tentative allotments of 40 acres.

Senator McCumser. The treaty gives them the rig
in the voting, etc.?

Mr. CornisH. If they shall have been adopted in s
the treaty. The treaty of 1866 gives the Choctaws g
the right to adopt; the Chickasaws never did adopt
Choctaw freedmen do participate in the election.

Mr. BaLLiNGER. Here are the constitutional re
us see whether these people are eligible or not to hol?i
principal chief down. '

Senator DuBois. It is with regard to the Chickasaws ¢
the point.

Mr. BALLINGER. Let us see about it in the Chickasaw
Chickasaw constitution provides that: -

Article 2, section 3.—All free persons of the age of 19 years and upwai
birth or adoption members of the Chickasaw tribe of Indians and not
qualified, and who shall have resided six months immediately ne:
election in the Chickasaw Nation, shall be deemed qualified electors un
ity of this constitution.

Article 4, section 3.—No person shall be a representative unless he be
birth or adoption * * % i

Article 5, section 3.—No person shall be eligible to the office of gove
shall have attained the age of 30 years and shall have been a residen:
one year next preceding his election. Neither shall any person ex
by birth or an adopted member of the tribe, at the time of the adop
tution be eligible to the office of governor.

Senator Long. Does that include freedmen ?

Mr. BaLLiNgeR. It includes descendants by birth
persons of Indian blood born in the United States.

Senator McCumBER. Read that again.

Mr. BALLINGER:

AFFIDAVIT OF JAMES A. ALEXANDER.

prax TERRITORY, southern distri;t,lss: Wl
. . Alexander, first being duly sworn, on his oath states tha
Ji”;nz),s é;ﬁs of a.ge,,a I‘esidentgof the city of Ardmore, Chickasaw
fation, Indian Territory; that he was born and raised in the Indla’n
, 'toi‘v. Deponent states that his grandmother on his mother’s
Jo. who died about eight years ago at the age of 90, was a Love and
he aunt of one Ben Love. Deponent states that he has often heard
i grandmother say that Caldonia Newberry was the daughter of Ben
ove, a Chickasaw Indian of about seven-eighths blood.
. .Dei)onent further states that at an Indian election held at Rock
o ings in the year 1890 he was a candidate for election to the Indian
enate at which election the Newberry boys, sons of the said Caldonia
ewberry, who appeared to cast their votes, were questioned as to .
heir right to do so, whereupon deponent’s uncle, Frank Colbert,
tated to the judges that the Newberrys were descendants of Ben
ove and a mixed breed woman, and were entitled to vote in said
Jection; that it was so ordered and they did vote, electing deponent
senate. :
,Igggther, deponent says that the Caldonia Newberry above referred
0, who is making this application, is the same as has been pointed out
0 him all his life by his grandmother as the daughter of the said Ben
ove.

Article 2, section 3.—All free persons of the age of 19 years and up
birth or adoption members of the Chickasaw tribe of Indians and
qualified, and who shall have resided six months immediately ne
election in the Chickasaw Nation, shall be deemed qualified electors
ity of this constitution.

Article 4, section 3.—No person shall be a representative unless he be.
birth or adoption *. * *, 4

Article 5, section 3.—No person shall be eligible to the office of go
shall have attained the age of 30 years and shall have been a residen
one year next preceding his election. Neither shall any person ex:
by birth or an adopted member of the tribe at the time of the adop
tution be eligible to the office of governor. ¢

Senator McCumBER. They have to be a member of tl
birth or adoption?
Mr. BaArLLiNGER. Certainly; the birth in the nation of
citizen carries with it the citizenship of the parent. Fi
could a child get his citizenship except citizenship
adoption ? X
Senator LA FoLLETTE. Does that make them membe:
Mr. BarLiNgeRr. Certainly it does; he is a qualified
and a man capable of holding any office under the trib
Senator STONE. As a matter of fact do they exerciseit?

JAMES ARTHUR ALEXANDER.

" Subscribed and sworn to before me this 22d day of June, 1905.
' [SEAL.] J. McNavenr,

fi Notary Public for the Southern District, Indian Territory.

" Senator WarNER. And the Newberry boys were what?

- Mr. Lee. They were that class of persons—mixed Indian and
legro—who are now enrolled as freedmen by the Commission.

' Mr. Cornisu. There may be an isolated case of that kind.

' Mr. Barringer. This is no isolated case. The rule applied in all
ases, and I assert from the record in this case th.at these p@o‘ple have
een citizens and are citizens to-dav. Mr. Chairman, owing to the
act that it is getting late, and I think nearly every phase of this
stion has been covered, except the decision in the case of the New
k Indians ». The United States, which is as follows, I will close,
lanking you for your courteous consideration.
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The CuatRMAN. As i) understand, this amendment jg
proposition. If the committee should decide to 20 in
they will take up the question of the details.
The committee thereupon ‘adjourned.

¢111. Callie Newberry v. Chickasaw Nation. Elmore, Ind. T.

d.
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ailn den s i i ession of his office,

tion don o i ition in the case is not in the poss e
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i mc gﬁfst ?aise figgsgr}iicildlxl;?ev;l the records in his office in reference thereto.

—_—

DECISION OF THE COMMISSIONER AS SET OUT IN THE DEC’ISION;S"A
SIONER OF INDIAN AFFAIRS AND THE DEPART.MENT, AND T

HE
THE COMMISSIONER OF INDIAN AFFAIRS AND THE DEPARTME,
BERRY CASE.

DerarT™MENT OF THE INTER;
OFFICE oF INDIAN
Washmgton_, Dec

The Honorable the SECRETARY oF THE INTERIOR.

Sir: I have the honor to invite your attention to the inclosed letter
17, 1906, from Tams Bixby, Commissioner to the Five Civilized Tribes
edges the receipt of Departmental letter of July 14, 1906 (I.T. D. 8093
for consideration and report a communication of June 20, 1906, from Al
attorney at law of Ardmore, Ind. T., relative to the petition of Cal:
et al. for the transfer of their names from the roll of Chickasaw freedm,
citizens by blood of the Chickasaw Nation.

The Commissioner says that Mr. Lee incloged with his letter a cq

isi issioner of June 14, 1906, delilying the petition for

ren, Ethel and Mal,
, Bertha, Ben, lelie, 3

The Commissioner further says that My,

Lee also transmits hig affida
1906, wherein he alleges that the docket of

citizenship cases in the office
istrict of the Indian Territo;
) e decisions of the Commissi,
Civilized Tribes under the act of

Congress approved June 10, 1906 (29
shows that the application was made on August 31, 1896, by Callie N

enrollment of herself and Sam, W illie, Louis, Calvin, Mariah, Lula, a :
berry for citizenship in the Chickasaw N ation, to the Commission to the T (
Tribes under the act mentioned ahove. B

t.
S i : itted for the use of the Departmen
The Commissioner finds that the Department in its letter says that in 1 i rancmlite

fact that the records of his offi

i davit of Callie Newberry,
it i d that in the copy of the affi k i
isi i “He also says it is to be note B e
poproved April 26, 1906 (34 Sta(tj? Izlb-l:ej3u7n),diglat?l?lsligxtgvésslOtgstﬁfastethaee hich purports to have been sworn to on Augus
further search should he made of the gu

records for the purpose of asce
application was made by the persons named in Mr. Lee’s affidavit for citi

. ia Ne .5 . ; rtment and
the Chickasaw Nation under the provisions of the act of June 10, 1906. ﬁand Ly{sié: &Z??l?isymatter receive the consideration ofmfille ]\)?V?%)}?drawn from
The Commissioner reports that in his decision or order of June 14, 1906, 3 }el reque;rs be returned to his office, as they were tempo 3 fo}; consideration in
Ppetition for the transfer of the names of Calvin N ewberry et al. from the rg e gapof the office of the clerk of the United States gou RS AT i
saw freedmen to the roll of citizens by blood of the Chickasaw Nation, " ;r?xcz(g)rtg Departmental letter of July 14, lgfol(i.is O%ig)%;hli(c‘g W(ﬁ’ﬂd in any manner
that— e © f the Commission or o o> el i itizenshi
“It does not appear from the records of this Office that any application ¥ thtln%ﬁ?lllttélg‘; ii%rgsf))erson was named in the orlglnalbpetétl(%ntlﬁlag832{; Thah thg
the enrollment of the petitioners or any of them ag citizens by blood of CI%Ioe 111, and filed with the Commission on September 9 o g
Nation prior to December 25, 1902,” d e T N Tv. i lication
and that he finds from an examination of the records of the Commissi Tﬁmner,r(é&;]zlfet%: ‘gggrgission and of his office failing (tlo ﬁh(ﬁvrﬂ}ii;ea’ig’ ﬁ%;ppetition
Civilized Tribes. in reference to applications submitted under the pro B ﬁ relfoma de for the enrollment of the persons name 1\%’ on e e The kL -
act of June 10, 1906, that there was filed with the Commission on Septembe ; beea 12, 1906, as citizens by blood of the Chickasaw ak thelz)ai Aot theWoabral
%I petition of Callie N. ewberry praying for admission to citizenship in the 1%0r2u tlilye b e says that Mr. Lee TlfOVZlS::il;Sgt(t)ﬁ:: (s)ugh an application was
ation. 2 A rt for the purpose of sho
This petition was docketed as ‘1896 Chickasaw citizenship case No. tzeugggreghgtgﬁgiig?&s of the act of June 10, 1896. f Congress approved April
says it appears to have been considered and adjudicated by the Commiss The Commissioner quotes from section 4 of the act o i
, 1896, when an order was entered denying the petition. 28, 1906, supra, as follows: d freedmen or any other
e further finds that this case appears on the 1896 citizenship docket, & i B nop name shall be transferred from the approv% ¥, ot Betmiile Lribes
mission now in his office as follows:4 roved rolls of the Choctaw, Chickasaw, Cherokee, re?ls’ in charge of the Com-
tively, to the roll of citizens by blood, unless the re_corf nrollment as a citi-
b 1Vety’the Five Civilized Tribes show that application for fe bt 1ty nesking
b}?glio(?d was made within the time prescribed by law by or for o

I have seven childr en living; their names are Sam, Willie, Louis Cal vin, Ma,l'lah,
e:
4 d (=} ) ) )
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E i i ition filed by Mr. Lee on February 12, 1906, for the trans-

ction with the petition :
application, unless it be shown by documentary evidence that the ( “’nn. the ;amesb of b(iigélr(l) th %‘Zb(%g k(;ts:ié ggtnilogj%\drﬁlg?gi g;ns(:a’l;aés&;,lvg g:;%é?i% fﬁ ;'1}%2
the Five Civilized Tribes actually received such application withi of c1t1zel(’1‘2 grtmental letter of December 4, 1905, (I. T. D. 16096-1905), denying
scribed by law.” ; tion to dep itted by Charles von Weise, of Ardmore, for the transfer of the names

the transfer, and said records shall be conclusive evidence as to

i S g . A %) ubmi #rsy
and says that this provision of the act, in his opinion, prohibits the petitions ° t al., Louis Newberry et al., Willie Newberry et al., Nelson Col-
names of persons from the approved rolls of Choctaw and Chick Al s(;evensl(g)l(;nder et al., and Sampson Alexander et al. from the roll of Chicka-

L Ste :3 {l\) the roll of citizens by blood of the Chickasaw Nation. He also trans-

tal motion in the case of Lula Stevenson et al. .Willie Newberry et
4 gu m&fsmlsrelv?berry et al., filed in his office by Mr. von Weise on December 12,

the rolls of citizens by blood of the Choctaw and Chickasaw nati
cation for enrollment as citizens by blood of either of the nations
before December 24, 1902, the time prescribed by law for the
reception of applications for enrollment in these two nations.

He says he does not consider that the copy of the affidavit of
of August 31, 1896, can in any manner be construed as an appli
the act of June 10, 1896, for citizenship in the Chickasaw Nation o})h
Sam, Willie, Louis, Calvin, Mariah, Lula, and Lydia Newberry-
for the sake of argument that this affidavit of Callie Newberry is
application submitted on behalf of these persons for citizenship in
Nation under the act approved June 10, 1896, he is of the opinion

its for the consideration of the Department in connection with the
" o the petition transmitted June 14, 1906, in the case of Calvin Newberry and
it101, tal petition filed in his office on March 5, 1906, by Albert J. Lee, on behalf
"' wherry, as administrator of the estate of Lydia Kewberr , deceased, for
Wil f reof the name of Lydia Newberry from the roll of Chickasaw freedmen to the
e '.eens by blood of the Chickasaw Nation. o
& lZhe says the statements contained in his order or decision of June 14, 1906, are
be bound by the decision of the Commission of November 10, 18¢ le to this latter petition, and he invites attention to the fact that the person on
petition filed by Callie Newberry on September 9, 1896. b D behalf the petition is submitted appears in the copy of the affidavit of Callie
He gives it as his opinion that the Commission did have jurisdict B of August 31, 1896, as Lydia Newberry. ¢ Bide:
persons under the act of 1896, if they applied for admission to citizen mhe Commissioner submits proof of the fact that Calvin Newberry did in 1896 make
asaw Nation, and the decision of November 10, 1896, would have on for the enrollment as citizens of the Chickasaw Nation of his children, Sam,
as to their right to citizenship in the nation. Touis, Calvin, Mariah, Lula, and Lydia Newberry, basing his claim for right to
He cites the fact that the Department held, on May 25,1906 I. T.D,, * ent on his descent from Ben Love, his father, who was a half-breed Chickasaw

in the Cherokee enrollment case of Laura E. Akin et al., that— Y enHiS claim was contested by the Chickasaw Nation on the ground that he was a
“As the Commission to the Five Civilized Tribes had jurisdiction Fy

an who had been held in slavery and was not entitled to recognition or enroll-
under the provisions of the act of Congress of June 10, 1896 (29 Stat. L., ' a citizen by blood of the nation. On the issues thus joined his case was tried,
cipal applicant’s application for recognition as a citizen of the Ch , i

: the Commission to the Five Civilized Tribes determin'ed that the applicants were
thero could be mo ‘continuing. application,” as contende by the att  entitled to enrollment as citizens by blood of that nation. The case having been
claimants.”

ealed to the United States court from the adverse decision of the Commission, the
It is the opinion of the Commissioner that Mr. Lee is seeking to e Jicants failed to prosecute their appeal, and it was dismissed for want of prosecution.
application was made within the time prescribed by law for the perso ¢ manner, under the law then in force, the decision of the Commission became
petition of February 12, 1906, as defined by section 4 of the act of April
that Mr. Lee has failed to show that these people come within the P
law, and recommends that his decision of June 14, 1906, denying
affirmed.

In this connection he also acknowledges the receipt of departmental
tember 6, 1906 (I. T. D. 7227, 12724-1906) in reference to the petition
of the name of Delbert Green from the roll of Choctaw freedmen to the r
by blood of the Choctaw Nation, and in which action was suspended
ment until a report was submitted by the Commissioner showing whe
was made for Delbert Green for citizenship in the Choctaw Nation un
Congress approved June 10, 1896, and directing that specific information
ter be furnished in all similar cases where the date of the application i

He reports in that connection that in the consideration of petitions for:
the names of persons from the approved rolls of Choctaw and Chickasaw
rolls of citizens by blood of the two nations, examination has been made of
of petitions for citizenship in the Choctaw and Chickasaw cases submit
act of Congress approved June 10, 1896, and that the findings of fact in
that application was not made within the time prescribed by law is a cos
of the records of his office, but it is possible however, that in a few cases
one under discussion and where the original papers filed in 1896 have be
to the United States court, such petitions may have included the names o
do not appear on the 1896 citizenship records of the Commission.

He expresses himself as being firmly of the opinion that the Commis
act of June 10, 1896, acquired jurisdiction over all persons who applied
to citizenship in the Choctaw and Chickasaw nations under the provisio
who had not theretofore been recognized citizens of either of the tri
their names placed on some tribal roll of such citizens, or being duly ;
admitted to citizenship by some constituted authority of either of the
that the decisions adverse to such persons were final.

Mr. Bixby holds that the petitions submitted on behalf of Choctaw
freedmen for admission to citizenship in the Choctaw and Chickasaw
the act of Congress approved June 10, 1896, and which were denied, can n
the Department in its letter of May 25, 1906 (I. T. D. 9114-1906), be
“continuing applications” as contemplated by section 4, of the act of Congi
April 26, 1906,

also transm

issioner gives no history of the subsequent application under which these
rgxf:lgfxﬁ)lledgas Chickasavgy freedmen, nor does he submit a copy of the proof
ich the enrollment was predicated. From his explanation of the manner of pro-
ure in his office in cages of this character, it must be gmssumed that the proof sub-
y submitted in no way tended to sustain a claim that these persons were
ws by blood, but did satisfactorily establish their right to enrollment as
w freedmen. While it would have been much more satisfactory to have had
oy of the proof submitted on that question, the office assumes that adequate exami-
jon has been made and that a preponderance of the evidence which was submitted
he Commission or commissioner was to the effect that these persons were not of
ckasaw blood, but were, in fact, Chickasaw freedmen.
lor these reasons the office recommends that the application for the transfer of the
s named in the application of Calvin Newberry be denied. L
er the report of the Commissioner it is assumed that there is no proof in his office,
there ever been, showing that the other parties applicant who are mentioned
ase have applied for or established their right to enrollment as Chickasaws
d within the time provided by law. It is therefore recommended that the
sioner’s decision as to these persons be approved and that the application be

g Very respectfully, - C. F. LarrABEE, Acting Commissioner.

DEPARTMENT OF THE INTERIOR,
5 Washington, December 13, 1906.
MISSIONER 70 THE FIve CIVILIZED TRIBES,

i Muscogee, Ind. T.

R: December 3, 1906, the Indian Office submitted your report of September 19,
b, relative to the petition of Calvin Newberry et al. ; ?
On June 14, 1906, you denied the petition for the transfer of the names of said Calvin

rberry and his minor children, Ethel and Mabelle Newberry; Simon Newberry
1 his minor children, Isom, Bertha, Ben, Lillie, and Mary Newberry; Willie New-
Ty and his minor children, Effie, Wiley, Willie, and Sadie Newberry; Louis New-
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berry and his minor child, Lula Newberry; Mira Stevenson and
Grady Stevenson; Lula Stevenson and her minor child, Loan Ste
roll of Chickasaw freedmen to the roll of citizens by blood of the
as it did not appear from the records of your office that any applica 3
B prslinpanc o neruong o any of e, e S ecommendaton that tho pettion under considention be denicd

} 30 8 - ot of / 6, 1906, 1s as follows: p
June 20, 1906, the attorne’y for the petitioners transmitted to the | T}?Otn lfooigﬁf ts;l-:]] bper 1tra\nsferred from the approved treedmgn or alnyL Q%}er

flidavit wherein he alleges that the docket of citizenshi “Tha ey ! - Chickasa Sher Creek, or Seminole tribes,
21erl?g§ t};‘; Ifx?ited Statesg c?)urt for tlele s%ﬁxt%efn ((ilisltifcr.ltsofqzhcea?isd;:g‘ % V?O.le]l;?ufo (;il;l;gll(’(}}focci&??e}lsf ’l}o);rcgfsgcxlv,’u?lleﬁslsoﬁfg ’repf)(;gs ,inocharge of the Com-
T . Sams. Wil Teouts, Culvin Madah. Luia, st A B 1> o Five Civiliaod Tribos show that application for enrollment 12 2 o1

ke A B, bl e ’ a0 % L e ade within the time presc DY h < it B
cnldzensll:lp 11t1 t?% Chxcll(i)aslaggGN 3808]:‘10 tto thSeZIC ommission to the Five C gz&;ﬁg;?;la‘;?lss;??l(r(égzl‘<is shall be corll)clusive e;vulencei ast t(tvhthe( ‘taif]tfni)itsqsilz)(;lh 3(})%111‘;
uanfl ﬁnedafcror% aull1 Iéﬁamﬁnatioé of thz fe.’cords) of the Commission to M ; inless it be hown B QeGHmST N sy e e

of

) issi ; inize he tribal rolls
1o oranted to the Commission power to scrutinize and to purge t 1
pre> ly I-g(iﬁnonlv such as may have lawful right thereto. That included ;he1717r own
d en} eir own action, as well as the rolls and action of the tribal authorities. ;
3 dlrtlcllian Office, in its letter of December 3, 1906, for reasons stated. concurs 1n
The

Tribes, in reference to applications submitted under the provisions B Civilized Tribes actually received such application within the time prescribed
10 189,6 that there was filed with the Commission on September 9. ] Jaw.” 4 1 ounds the principal applicant, Callie Newberry, in
’ oo t 2 i B L ] i t clear upon what grounds the p P PplLC
;fx g%ﬁ;ﬁ ()h;lelv\ggsggb gr%(})rui%gfgraidgas:;ovrv} a;oe Icltgé%nihll:t)hlencthe Chi, ,4 l‘% ;S‘éd her clali)ms (even admitting 't'h‘ﬁt sluf:l}_ arfi(rllzii:slig I?st (EhSﬁeillI}f\g/gd("ngi{liigg
petition; that this case af)pearé on the 1896 citizenshipydécketm()l} “the n r;mi?l(::llllgll‘lsgvg{;irtiif}z)fwﬁzrﬁllsgiz:;ltblotbldc oroals a Chickasaw freedm‘éll.. Shg
| Jallie N ’ “hickas: Nati ; i e ribes) A gig] : : : W < named in sal
tha, the onghal pouFon tn the cach i ok i the rioescan SN o0 years of et that fine | TSt (060 0t as a citen of theChickas
believed to be now in existence; but you find that from the decm‘ion " Sy bl‘ood or asa freedman, except on the freedman roll made bﬁ the t( ;)n;n(x}}sszokri
Commiein, Novembes 10, 156, on soven wee cn, S B iy ribe. 1 e applcationof 1806 was orenrllmentas Chicls
Cigzseoﬁsmpr docliet of the court a? citisensl(;ig,czge NO?’ 85, ;lctﬁfeg aés “2;: p fre:ﬁliléinf{qltci(t??;arlllsoi)’}:)tbf:;l(;.se'F]E)l‘xart(i(l)(?l‘srg(;? ita ?sagonsirc)lered that, even if the
e, B with the Cominon ba Sepiambes 5, 1806, wer (o plction of 1896 could be accepted as an application for ewoluler % (000G CY
(I))f ?he‘éourt in conformity with a notice gf appeal of J an{}ayy 9, 189571.m' :eignt‘i)dl)l(Pegiglligeggdtlfeﬂ]f?:‘;{:h;; ;01111.,%; he Comrilis;ioh o /t.he Fiv§ (;)ilvﬂilzed
L e T i ibs. ancl have forfeited anv right, ifany they may hivve hac, 45 S A1 B Oy
N 4 7 : P ‘ rently, however, under no circumsta Y. ; %
kot 1, 100, T snpcars st s crigogl secorts S B o R heen i roognize s aueh s by lgaly constnied

i i i i d as such citizen on the rolls of the Chickasaw Nation.
o e e the Tobed that e cria Orltyéigii)grslﬁ(ﬁlfheailatter of Calvin Newberry et al., are denied, and also the other
Ardmore in 1897. You expressed the belief that the original papers 'Thegse and motions received with your letter. You will make a separate report

B e e o tive to the application of Delbert Green for transfer of his name from the roll of

B o e e N ] he roll of citizens by blood of the Choctaw Nation, mentioned
filed in this case. The copy of an alleged affidavit of Callie Newberry. hoctaw freedmen to the ol 0 y

J : 1906. Sk
to have been sworn to August 31, 1896, is, in part, as follows: Xour e o Septggberl 1t7t’er of December 3, 1906 (Land 83245), is inclosed. You

“I was born and raised in the Indian Territory. My fath d QR ! 1ndian (e i ace 11 as to the principal applicant to

Ben and Mariah Love. My father Baén L?)ve Oisy a ha1}f7 b?eegr(?}?id o Jeerve hat a%;ér 40 e WA O 1080 ‘ :

i . 4 ) ) 33 s 3 1 .
hare sevenﬁ:hilgren Hiving, their aames aro Sam, Wallie, KNS Calvix;,} E%éct?ttilgr?soéolu wished returned to be returned to the court are inclosed. The
and Lydia Newberry.”’ y Indian Office.

The¥e is, you ﬁn({ nothing in the records of the Commission to th fiér papers bave BaeRLeRH) 10 W
Tribes or of your office which would in any manner indicate that any. Respectfully,
were named in the original petition in 1896 and filed with the Com
Five Civilized Tribes on September 9 of that year than Callie
would seem to be correct.

Referring to section 4 of the act of April 26, 1906 (34 Stat. L., 137), yo
the copy of the affidavit of Callie Newberry of August 31, 1896, can not
be considered as an application made under the act of June 10, 1896,
in the Chickasaw Nation of her seven children, Sam, Willie, Louis,
Lula, and Lydia Newberry, but that, admitting that the alleged affi
Newberry can be construed as an application submitted on behalf o
for citizenship in said nation under the act of June 10, 1896, you are
that they would be bound by the decision of the Commission of Novem

You assert that the Commission had jurisdiction over these persons
of 1896 if they applied for admission to citizenship in said nation, and
of November 10, 1896, would have been determinative as to their rig
ship in the nation. )

This does not altogether agree with the views expressed in the appr
of the Assistant Attorney-General of September 26, 1906, in the case of
in which it was stated that— R

‘‘the adjudication or admission of Nelms to citizenship by interma
the Commission in 1896, was, under the act of June 28, 1898, reviewabl
to correction by the Commission. The Commission is a continuin%
tribunal, having quasi-judicial powers, and the general rule is that su
may review and correct their former judgments. * * * The act of

JessE E. WiLsoN,
Assistant Secretary.

Through the Commissioner of Indian Affairs.

i N i ided
¢ i _the United States. No. 17861, Court of Claims. Deci
he New York Indians v. the s 18 905,

L

OPINION OF THE COURT.

B iof iustice. delivered the opinion of the court: ;
3 ?0%1212;315]3 S(;cflca?étioen confided topthe jurisdiction of this.court 18 thusI dg_ﬁned l})ly
e act of 28th of January, 1893 (27 Stat. L., p. 426): The claim of thosg ndians V\;e do
parties to the treaty of Buffalo Creek{,}ggow&nsgt (%ut Sf the alleged unexecu

i f the treaty on the part of the United States. ;
’%flléntlxsn(e)xecﬁtéd sgpulationrs) of the treagy tgn t%le pamét]og 2%% (}(')h;;fgs %Eaf;egdvz?gi
: tv the United States agreed to set apart 1,823, ‘ )
rml:r};eg;e}gz?eyfor all the New York Indians.” Stugh (12{1 thehtx;ﬁ)ezs v??t 1(1111](11 f?\?g
5 t apart for their ho \
‘accept and agree to remove to ];he country se Pl ke ekt
8" “forfeit all interest in the lands set apart. one o
T Was rvgggvteod t(()) lcc}?(le country set apart, none of them made a demand or requfstaﬁ)é
moval, some of them positively refuied toflréaﬁmov?i W}}e(rlx gﬁgguzls]?}(ri vlé)g; :gpeanrt?es ad
ommissi United States, others of them denie x
| g.?}orn;;zl (gvilﬁed Itlimt it had been rocured in their names by corrlllptg)n and
taud. After twenty-two years thus passed, the United States declared the auzﬁE hs g}::%n
or public entry and sold them. But the treaty chanced to be in such form that the

e
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have been answered at the end as at the beginning. If, in 1859 both pa

qmined to carry the treaty into effect, there would have remained the s
which existed when the treaty was made—that all persons attached to an
munity should go and should be provided for. The United States
.the Indians expected the other. Consequently, the court must adopt a
or participation which would embrace all persons whom it was the polic
States to remove; and this rule being ex necessitate rei, once establish

Jaimants are entitled to recover this gross amount of $1,967,056, but

cid tbﬁtt ttclﬁe t(k}?sugtilrt to so distribute it that one man shall recover another man’s
4 dlnct one portion of a tribe shall recover the damages suffered by another por-
goney O tl'lg lie in the mouth of the defendants, the United States, to say that the
Itigl(‘rumda had forfeited their right to recover, but it does not lie in the mouth

ther Oneidas to say that they are entitled to both their own and the others’
e O ¢ ¢

A court can not have one rule for one period of time and another forang 3 amages: Oneidas who remained in New York had been removed west of the Missis—
time. The white wife and her children born between 1838 and 1 'ﬁt;gloeodiately after the 320 passed over the border into (‘an;\fda},l 1t(1)s “‘.‘éOI;CS}Vl%}e)I‘;,e
Indians within the intent of the treaty as any full-blooded Indian in : 1d have been awarded land for 620 Oneidas. the Oneida

ktl}::‘};ewl;(glright to recover for the lands of the 320, has the Government done any-

forfeiture on the part of the 320? -

0 %f;lr?: ifae te(m)rrxd have been tIFl)e wards of the United States, and the Indian has
§ Qur Infl X \atriation. Whether they may or may not leave the country isa question
noright o GOECV In Sitting Bull’s case they removed to Canada with the intent of
f fndian }zhere’ ‘and became domiciled so faras Indians could be. The Indian policy
'm(ilthat th’ey should be brought back, and they were brought back. In the case

n'eK kd o0os, they removed to Mexico with like intent to remain and be dom-
of the hlie pThYe Indian policy required that they be brought back, and they were
-edﬁ;t €tg)a,c:k. In 1842 the Indian policy might have required that the Oneidas be

-and what was the rule during that period of time must continue to be the
~time of the judgment or the satisfaction of it; that is to say, the ch
.mothers and Indian fathers affiliated with the tribes must be reckoned as Inc
court must look upon the community and its members as such, and can no
.into the genealogy of individuals or be turned aside by the peculiarities of
tand customs. This is not a question of Indian citizenship or tribal cust
munal ownership in Indian property, but simply a question of contract
maftter and purpose of a contract, and of the intent of those who ente:

9. The treaty of Buffalo Creek was between nine tribes, bands, or s
Indians, signatories to the treaty as such. The present consideration

United States from the Indians was the cession by these ‘‘ several tribes ¢ broug k. and if it had, they would have been brought back. They did not cease
Indians” to the United States of all their right, title, and interest to ¢ b l,?a?ﬁg of the United States because they had crossed the border and aﬁtempte%
secured to them at Green Bay, Wis., by the treaty of 1831. ““In consi i domicile themselves in a foreign country; and it was expressly held in the case o

-above cession and relinquishment, and in order to manifest the deep
United States in the future peace and prosperity of the New York Indians,’
-States agreed to set apart a tract of country west of the State of Missouri ¢
.nent home for all the New York Indians now residing in the State of
in Wisconsin, or elsewhere in the United States, who have no perman
{Annexed to the treaty is a ‘‘ census of the New York Indians as taken in
‘before the execution of the treaty (Schedule A). This refers more parti
dence and contains eleven subdivisions of New York Indians, but all of
in New York and Wisconsin. 9
i Who, then, are the beneficiaries under the second article of the trea,t;y}‘-
tof course, the New York Indians who executed the treaty ‘“now residing
New York or in Wisconsin;” but the treaty adds an ambiguous term,
in the United States,” with an ambiguous limitation, “who have
-homes.”’
The primary purpose of the treaty being to remove all Indians from t
West, and the secondary purpose to gather up New York Indians who n
. residing in New York or Wisconsin but who had no fixed domicile or no
~other tribes (in the words of the treaty, who had “no permanent homes
held that such persons, and only such persons, are the beneficiaries and e
ticipate in the fund. That is to say, Indians who had acquired a pe
other tribes or who had become more or less affiliated with them, or who ¥
isented by signatories to the treaty, or who did not relinquish lands in Wis
‘did mnot signify an intent to return to a New York tribe or to actually
ceded langs before 1860, can not be regarded as ‘ ‘Indians who were parti
of Buffalo Creek ” within the intent of the jurisdictional act. By the tern
homes” we understand something in the nature of domicile, and by a
cile we understand that such Indians lost their old domicile and seve
nection with their former tribe and ceased to be communal owners in t

- eanoos (37 C. Cls. R., 413) that ‘‘the Indians being wards of thfz United
: e II,{ i;})l?s}i;:;egld that relation without the consent of the Government.”” . There
¥ Cllw which prohibited these Oneidas from returning; they had sold their land,
4 n}? Senecas might have thrown open their doors as did the Cayugas; the United
‘ I : (zook 10 act to sanction their expatriation or to deprive them of their rights under
t;-seaty and those rights continued until the breach of the agreement in 1860. Fl{pm
B o uitable point of view it may be added that they did more to carry out the pé). icy
! the United States by removing from the State of New York than any of the Indians
' represented in this court. . o

B zr?alégv tloegé noted in relation to these Oneidas _of tharm are these: There 'yvia]-s
10 individual emigration; it was not the case of an individual here and there w1th-
wing himself from the community and ceasing to be a member of it, leaving the
: munity intact. On the contrary, by communal consent a part of the tribe sep-
od from the other part, taking with them their portion of the comm‘unahpropserty.
olitically they were not expatriated; they did not become citizens of Cana ha. 4 qzng

f them returned to the State of New York, and some of them returned to the Unite

g i Wisconsin. : : -
neg, sge%ltlllegedt(t))y the decree of the Supreme Court that these Indians had acqulredhm
38 an undivided legal estate in the western lands. It seems tolerably clear t ailz
separation of these Indians as a distinct part of the Oneida community by mut\;a
consent, retaining their share of other communal property, did not work a transfer
of their interest in the lands west of the Mississippi to that part of the commumt_?ir
ch remained behind. After the decision of the Supreme Court it can not be sald
the United States declared a forfeiture against them, either because they remov?d
Canada or because they failed to remove west of the Mississippi. How, then, cou e

heir title have been divested, with no act of forfeiture on the part of the Unite
tes? It may be said that their remoyal from the guardianship of the United St’;mltle;s
ted a personal disability to maintain an action against the United States. . 1:

4 moxs speciic designation:can be grven, but this Siaiok S ‘may be true, and might perhaps be upheld if the United States had said so. The effec
L 33 of the statute is to allow all of the Indians to recover for all of the land sold, and tl:ie
10. The Oneidas, of Ontario, Canada, were domiciles and living in N ~ court can neither say that a portion of the Indians may recover for all of the land sold,
1838, and were then parties to and beneficiaries under the treaty. In 18 nor say that the land of some of these Indians has, in some indescribable way, become

their lands in New York and moved across the border into Canada. The forfeited to the United States, nor that some Indians who were parties to the treaty
went (320) and the number who remained (300) were about equal.

before the breach of the agreement and while the Government was anxis
ing to remove all New York Indians to the West. Did they, by movin
border, forfeit all rights to be removed? Or were they free to move b
border prior to 1860 and be among those who might be removed west of the
And what rights have they within the intent and meaning of the d
Supreme Court?
The judgment ($1,967,056) which the Supreme Court has directed in
claimants represents 1,824,000 acres of land, reserved by the treaty of L
* 1,824,000 acres of land represent the 5,485 Indians enumerated in Sc
treaty and 215 Indians not enumerated in the schedule. The Suprem

of Buffalo Creek are not to be admitted within the jurisdiction of the court. i
~11. The rolls prepared under the direction of the Secretary of the Interior n ﬁhls
case would be absolutely right and accurate if the questions in the case were those
of Indian citizenship or communal ownership, or related exclusively to Indian property
and rights. :

K ﬂ‘br:zgcourt appreciates the work done by direction of the Secretary of the Interior,
and regrets that there should be a difference of opinion as to the distribution of the
1 but for the reasons hereinbefore given the court can not regard this as sunpl}i1 a
listribution of Indian property by Indian methods according to Indian law and at the
ctation of Indian communities. The court, acting judicially. must be controlled by
the purpose of the treaty and the terms of the jurisdictional act. It can not exclude
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from rolls Indians who were or whose ancestors were parties to the
Creek. and it can nof, admit as beneficiaries Indians who were not part
of Buffalo Creek and whose ancestors were not. Neither can the co
unsatisfactory, if not fictitious, rolls which some of the parties have fy:
the court allow Indian law or custom or decision to determine who s
in the distribution of this fund. and in effect decide who were persons i
removed from New York and Wisconsin to the country west of the Miss

Tor the reasons subsequently stated the court is also of the opinion th
separate tribes or bodies of communal owners, giving different amoun
bers of different communities will have to be so recast as to bring all pa
common amount.

E ary of the Interior has proceeded upon this theory in preparing rolls in
- The S({Cg;tgr%,f the fund is to be c{)istributed only among those Indians who were
this €2 fﬁ;q and on the rolls of the Indian Office, this theory would have very strong
“’tr% iri those facts. The objections to it are, first, that it ends in an inequitable
g According to it one community of Indians—the Oneidas—will receiye more
%1 000 per capita, and another—the Stockbridges and Munsees—only $147 per
U "It would be irrational to attribute this immense difference of 747 per cent
‘ ~lt»?' ral causes. It is manifest that there has been an error in the past computation,
,m l; there has been emigration from tribe to tribe, or that something other than
al growth has brought about this immense disparity in the result.

i ini imi other objection to the second basis relates back to the true intent of the treaty.
i o o e opii e e s ot 2y 1 S i T sy e overy i et o bl e
principle, and that the limit named by him, the 31st of December, the treat ghou}d Al ?cres Ob o ’}‘:"l fout.lre erfﬂcf t}? tb m.m% e:—:
upheld. When a fund is to be distributed e<}1ually among many per: {f persons in his tribe or the nu?b_e s g elnf ersﬁn i y}~1 oyt 1111 end
table that there must be a day of distribution; and where the fund to b Qo carricd out was due fo & (ilmactlon Of‘im dp%rt;eih ol antemp i t
is communal property it is likewise inevitable that the day of distributi ping the tribes on separat}elz . o_tmekr)lts v S it 1 ki o il A i of
one arbitrarily fixed, which will enable the officers of a court or other ¢ B s ctated, that Shcie S eiat el tie ey g e vk g

i sis 2 d he provisions for segregating the tribes and giving each his own share,
fund to ascertain the number of recipients and the amount of expenses ile('ir uporrl) 320 acres for each individual, were not antagonistic or alternative to the

?eglt;l: rg(zfl}l‘lgogoff;% fr‘:!g:fdasn&teo;(?tci?)l:a(l)lfl :ﬁg réircr;ii:rvligl?lll‘gi?: Isnt%a,h = mary intent, but in furtherance of it. If the tr'eaty had been carried into effect
notif&z parties to come in and in the selection of the da Al ‘a'sgot ‘ Bhin five years, as contemplated, there would have been no dispute whatever upon
but et o ot et ¥ g Y only this point. Such being the intent of the treaty, the question is whether inaction
ul 2as Tg}r)r:x;fﬂqt y gubfful k I\;«(rjls;.ost oG cnaian oo (whi of the parties and the sale of lands aqd the substitution of the fund for the land are to

; 5 2 s s B e v 8 oo *hanoe this primary basis of distribution.

with perplexing questions) is, *“‘TUpon what basis shall the distribution o
made?’’ Three have been suggested.

The first is to regard the communal property as having vested pe
communal owners at the time when the treaty was executed (or perhaps,
at the time when the United States sold the lands). and then to trace d
ally and personally, per stirpes, the descendants of those original owne
payment to them per capita in the different amounts which family chang
tudes must have brought about. y

There are two objections to this. When it isremembered that commun
extends equally to men and women and children and infants in arms
that to determine with precision who were the communal owners in di
and scattered homes of more than 5,000 Indians on a given day forty:
seven years ago would be an absolute impossibility. The other objection
fund, being Indian property. the court should, so far as possible, conform
and especially to that great fundamental principle of Indian law—comm
individual ownership.

The second basis is to take the census denominated ‘“Schedule A,
treaty, as a guide, and to regard the Indians (5485 in number) as formir

~ The communal changes referred to in subdivision 2 of this opinion—changes
shich have taken place since 1838—constitute, in the opinion of the court, an answer
't this question. The most marked justice of which this distribution is susceptible
will be attained by carrying it back to the time of the treaty and doing now as
“would have been done then, treating every individual Indian as every other individual
" Indian is treated. If these Indian communities had continued to exist as they once
sted, each community occupying its own territory and every daughter of every
tribe. and they only, remaining always the only daughters and the only mothers of the
tribe, it would have been feasible to distribute the fund accordingly, disregarding the
“minor changes made by prosperity or adversity and natural growth or natural decay.
But in the existing condition of affairs, it seems wisest and most just to make the
basis of distribution the final basis of distribution—to distribute the fund as the
md would have been distributed in 1838—equally to each and all.
" A decree will be entered in this case following the form of that which was enterqd
the case of Whitmire, trustee v. the Cherokee Nation (30 C. Cls. R., 190) and in
ordance with the directions heretofore set forth in this opinion. (Petition was
d with the Supreme Court of the United States praying for a writ of mandamus
communities and to apportion the fund among them in proporti directed to the Court of Claims to compel a modification of the decree entered under
ﬁ b B fhe o t}I]’ pob Ry & le rfn 13 It) ot}))o d-OI-ld above opinion. The filing of the petition was allowed by the Chief Justice during
:howgdi?,’id iﬁeﬂ{)g:‘fonfﬁf, L6 pnta = ﬁlz,gor cf)%lffrg;?t]?, ]unﬂf - 1(; wi . vacation and an order was issued directed to the Court of Claims to stay the judgment
€1 uals g actually constructively these 11 commu above set out. On consideration of the petition by the full bench of the Supreme

cogl};?utnhiiac’l gzsdisti)s ;?stﬁ%g& atllll g ff;};edlggigrrllg Zﬁotgsrig);gligs :fl&:hd rt it was denied and the judgment and decree of the lower court therefore affirmed.)

Indians now existing, share and share alike.
As to the second basis, it may be conceded that the treaty (article 2) ¢
two things, viz, that the Indians would actually remove to their future h - DEPARTMENT OF THE INTERIOR,
the Mississippi and that the lands there should be “divided equally a ' Washington, January 12, 1907.
cording to their respective numbers, as mentioned in the schedule hereuntc ~Sir: Senate bill 7300, which you referred to this Department with request for report
(the census, Schedule A). Previously, in the same article, the treaty had eon for the information of your committee, was sent to the Commissioner of Indian
1,824,000 acres of land as the tract granted, * being 320 acres for each soul of s for examination and report. His report of January 3, 1907, a copy of which is
as their numbers are at present computed.”” The numbers mentioned i1 inclosed, gives a very complete history of the matter involved including references
multiplied by 320 give an acreage of but 1,755,200 acres, leaving an e f0 congressional action, the views of the courts, the tribal authorities, and of this
acres. This excess was probably intended for Indians who might hav Jepartment. The whole matter is so fully presented in this report that it is not
looked in the enumeration of the census. It is at the same time man deemed necessary to elaborate thereon.
t hese eleven communities could not be moved westward in one day and | - The Department concurs in the conclusion of the Commissioner of Indian Affairs
their lands among themselves in proportion to their respective numb that no change should be made in existing law relating to the enrollment of Choctaw
they would be moved in small bodies, and on their arrival have ) ind Chickasaw freedmen, and I therefore recommend that the bill do not pass.
quantities of lands at the rate of 320 acres to each emigrant. Other p - The papers are herewith.
treaty also show that it was contemplated that some of the tribes mig] : Very respectfully, E. A. HiTcHCOCK,
and as to them the third article provided that those who did not remove Secretary.
years, or such other time as the President may from time to time ag)lpo
all interest in the land so set apart.”” 1Inaword, the grant was en bloc,
contemplated the removal of nine or eleven distinct communities, with di
ments of land in proportion to their numbers. ;

- The CHATRMAN oF THE COMMITTEE ON INDIAN AFFAIRS,
E i United States Senate.
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DEPARTMENT OF THE INTERY
OFFICE OF INDIAN App,
Washington, Janu

Sir: The office is in receipt of Department letter of December 19, 1906, ;
for immediate report a communication from the chairman of the Senate
on Indian Affairs, dated December 18, 1906, inclosing S. 7300, being ““A h;
an act entitled ‘An act to provide for the final disposition of the affairg
Civilized Tribes in the Indian Territory, and for other purposes,’ approve
1906.”

The bill is as follows:

““ Be it enacted by the Senate and House of Representatives of the United Stq
wn Congress assembled, That section four of an act entitled ‘An act to pr
final disposition of the affairs of the Five Civilized Tribes in the Indian T
for other purposes,’ approved April twenty-sixth, nineteen hundred an
the same is hereby, amended by adding the following proviso at the end of the

““And provided further, That the Secretary of the Interior is hereby auth
directed to transfer from the Choctaw and Chickasaw freedmen roils to
citizens by blood of said nations the name of any person who is of Indj
descent on either his or her mother’s or father’s side, as shown by eith
rolls, the records prepared by and in the custody of the Commission to the
ilized Tribes or the Department of the Interior, or by any governmental r
the possession of any bureau, division, or commission of any of the De
the Government, or any of the courts of Indian Territory: Provided, how
nothing herein shall be construed so as to permit the filing of any original
for the enrollment of any person not heretofore, and at the time of the p
act, enrolled as a freedman of either the Choctaw or Chickasaw nations
an undetermined application for such enrollment now pending, it bei
of this act to provide only for a correction of the enrollment of persons of
Chickasaw Indian blood who have been enrolled as freedmen of said natio
limitation of time within which to file original applications, or to perfe
heretofore fixed by law, shall be construed as a bar to rights conferred by

The purpose of the bill seems to be to change the provisions of existi
as its provisions are mandatory, to take from the Department all diser
matter of enrolling persons of Indian and freedman descent and compel
ment as citizens by blood of the Choctaw and Chickasaw nations. -

Section 4 of the act approved April 26, 1906 (34 Stat. L., 137), provides th
shall be transferred from the approved freedman or any other roll of the
Chickasaw nations to the blood roll “‘unless the records in charge of the
sioner to the Five Civilized Tribes shows that application for enrollment
by blood was made within the time prescribed by law, by or for the
the transfer, and said records shall be conclusive evidence as to the fact of s
cation, unless it is shown by documentary evidence that the Commission to t
lCivi’l’ized Tribes actually received such application within the time P
aw. . :

Whatever right the Choctaw and Chickasaw freedmen have to share in t]
bution of the land of the Choctaw and Chickasaw nations is derived from th
sions of the treaty of April 28, 1866 (14 Stat. L., 769), subject to such act
subsequently taken by the legislative bodies of the respective tribes and by

Article 3 of said treaty provides in part that:

“The Choctaws and Chickasaws, in consideration of the sum of three
thousand dollars, hereby cede to the United States the territory west of th
longitude, known as the leased district, provided that the said sum shall b
and held by the United States, at an interest not less than five per cent, in |
the said nations, until the legislatures of the Choctaw and Chickasaw natio
tively, shall have made such laws, rules, and regulations as may be necessar;
all persons of African descent, resident in the said nations at the date of th
Fort Smith, and their descendants, heretofore held in slavery among s
all the rights, privileges, and immunities, including the right of suffrage,
of said nations, except in the annuities, moneys, and public domain claime
belonging to, said nations, respectively; and also to give to such persons ¥
residents as aforesaid, and their descendants, forty acres each of the land of
on the same terms as the Choctaws and Chickasaws, to be selected on the su
said land, after the Choctaws and Chickasaws, and Kansas Indians have ma
selections as herein provided.”

The act of Congress approved May 17, 1882 (22 Stat. L., 68, 73), provid:
other things:

“That either of said tribes (Choctaw or Chickasaw) may, before such ex
adopt and provide for the freedmen in said tribe in accordance with said th

o
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i i ion i id tribe shall beé’
. h rovided for such education in said tribe s
CS:ﬁltlgfiézoqubeeigﬁex? from the unpaid balance of the three hundred.

)

in such

over 4 lue said tribe.’ . ! ;
nd donmﬁl(é rovisions of said act, the national council of the Choctaw Natlé);
o f()ﬁ)ows which was approved by the principal chief on May 21, }1‘81 :
Be it.cnacted’ by the general council of the Choctaw Nation a,ssevgb%d,t 13
K i African descent resident in the Choctaw Nation at the date of t ebreixh%-v
ﬂllgersons iOthA Sept. 13, 1865, and their descendants, formerly held in slave(xiy 3 t};x =
of Fort R Chickasaws, are hereby declared to be entitled to and invested wi .
pctaws O ri{rileges and immunities, including the right of suffrage, of citizens Of
the %ﬂﬁag ‘N.@xtion,7 except in the annuities, moneys, and the public domain o
e

- i i aforesaid,
ey it fur ynacted, That all said persons of African descent as a oresaid,
i 2.1 Eﬁeﬁ{;;i};ers;g(ﬁ be allowed the same rights of process, civil and cjnxmr;al,
(ei:ai courts of this nation as are allowedhto Choctaws;-and free protection

is hereby granted to all such persons. !
i . angepirtojggrtth};'lsenacted?’ 'fg‘hat all said persons are hereby declared to be e}zln_tl-
=c. 3. acres each of the lands of the nation, toC %l)e selected and held by them
i d upon the same terms as the Choctaws.

érﬁtt}tulfti?enr enarzted, That all said persons aforesaid are hereby declarfe‘:d to-
“SEtict.lg(.i to equal educational privileges and facilities with the Choctaws, so far as
en

Is are concerned. E

ighbo 1;00%:%}1 fozfrtsher enacted, That all said persons a? Sha\? e(llecti I*(e) ;(:ron%\éeéixghgg

o srmanentl move from the nation are hereby decla
gctuall}}i an(;ir&cr&lgﬁggl pg;rr(?apita, as provided in said 3rd article of the treaty of 1863.
uﬁn Be it further enacted, That all said pe{sons who shall declu;:rz1 (t;(r), 3;0?;’;1; Ctlhll;

 the C Nation and who do not elect to remove perm: 13}

o 3 rt‘? ﬁe&?l?;tggclafed to be intruders on the same footing as other citizens of phe
Mt'londaStatés resident herein, and subject to removal for similar ca%ses. P v
Ul}}te 7. Be it further enacted, That intermarriage with such freedmen o A le oo

descselral(é.wlllo were formerly held as slaves of the Choctaws an(il }llla;re; elc)liﬁgﬁl?nf (}:1101%l . é

iohfs of citizenship in this nation; and all Ir er
shallln((i)t Crmvlvfﬁ(r) 5;rrllz};yrilgereafter marry frgedwomen, who have become citizens of thde‘
'éﬂﬁl&w ?\Iation are subject to the permit laws and allowed to remain during good:
e f African descent who have.
¢ acted, That all such persons o

beéfxig.c%iiii;tc{f1l7;%g Cf}?lloctav;r Nation shall be elantﬁpl?d todhgldtqn%r (?}E?gfi of trust or

i is nati t the office of principal chief, and district chiels. i Y

pr?lﬁéﬁg tgllsqueaial})";Z;tchggacted, That the national secretary shall furnish a certified:
this to the Secretary of the Interior. i §
mgiggté}:?stgct sehall take }erffect and be Hfl f?rc}elz f%)llln atnd aét;z;i é;s gs;ii%%é’ R
inci hief of the Choctaw °t of.
On October 26, 1883, the principal ch R
i i tion 8 of the act of May 21, 1883. Subsequent
the council of that nation repealing sec o 3 g
i rose as to whether the act of the national counci !
zd%lll)et%:gmzha(} (}i:e%smen was sufficient for the %urpose intended. The Secretary of the
i le te of February 26, 1884, said: ; i .
In:t:elrlgrrr; \(1)?(31(;:: %?)iii%n that thz statute now ];mdeil ci)nsu(iiera%ocli\é :S (;1;1;3}:)11(11:1(}1023:” tlltiﬁ
§ ferred to, is a reasonable, substantial, and su 1

:ggs;gﬁ;gr]lag;gee{herefor in the act of May 17, 1882 (22 Stat. L., 73), and of the thll‘d:
therein referred to.” uiH 3
An act of the national council of the Choctaw Nation, approved by the princ 1pa¥

i > 1888, is as follows: : -
ch‘l‘elf 0%601'?21?;01;(%071)1/ the general council of the Choctaw, Nam?n assembled: It S(bﬁéij tlgi(;g
be lawful for a Choctaw and a negro to marry; am(%l elfOI?'L s%?os(ﬁglvf gre)a(;le :;1 . o
woman should marry a negro man or negro woman, ne o7 Chol(’ rp bt
hall be proceeded against in the circuit court of the Lhoctay ;
gi?/ifrzojlllg’i’sgrilgiin% the sIa,)me as all other felonies are proceeded agalmst-, alrg% ife;()lxi(t)i\:)egl
guilty shall receive fifty lashes on the bare back.” (See Choctaw Laws, -
P e o i i i rer the intention of the
i I believe, conclusively shows that it was nev :
Cl’ll;lé(taafvgreagr?(lingéhickeasaw Indians or the Government that persons W}}]lo descelsugg.
from former slaves of Choctaw or Chickasaw Indians, even though }sluc 'pe;rﬁg% S

in part of Choctaw or Chickasaw Indian loloodl,lshouldt b? Z})lowic; z(; gha,re int

1 “hi roperty in excess of an allotment o acr At
avalﬁi’lvgé;}rncv}v{?f}?vze?ergnceyto the enrollment of freedmen in thege natﬁon‘sl,g 5}) h;;}zg
the honor to invite your attention to the acts of June 28, 1898 (30 . 8tggt o O
July 1, 1902 (32 Stat. L., 641). Section 21 of the act of June 28, . P :

“SEC.
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the Commission to the Five Civilized Tribes ““shall make a correct roll of
freedmen entitled to citizenship under the treaties and laws of the Cho
and all their descendants born to them since the date of the treaty,”
that a correct roll shall be made of the Chickasaw freedmen entitled to ¢
efits” under the treaty of 1866 “and their descendants born to them

of said treaty,” and that forty acres of land, including their present resi
improvements, shall be allotted to each, to be selected, held, and yus
until their rights under said treaty shall be determined in such manner
hereafter provided by Congress.”’ 3

Section 29 of this act says: “That the said Choctaw and Chickasaw fre
may be entitled to allotments of forty acres each shall be entitled each to
in value to forty acres of the average land of the two nations.”

No change in"the manner of enrolling and making allotments to Choctaw
of July 1, 1902, but section 36 thereo
suit to be brought in the Court of Claims for the purpose of determini

the Chickasaw freedmen to share in the distribution of the lands of the

Chickasaw nations.

An appeal to the Supreme Court was provided for and it was declared t]
ments should be made to “Chickasaw freedmen and their descendants ag 1
in the Atoka agreement” (act of June 28, 1898), and that if the courts fo nd
Chickasaw freedmen were not entitled to allotments independently of gl
July 1, 1902, the appraised value of the land, “for the purpose of allotment,’
to the Chickasaw freedmen should be asecertained and paid to the nati
United States. p

As hereinbefore said, the proposed legislation is directory and if enacted wi]
that any person of freedman and Indian descent who has been enrolled as a fr
or has an application for such enrollment ending at the time of the approvs

_ act shall be enrolled as a citizen by blood. This measure seems to be baser
conclusions reached in the Joe and Dillard Perry case. On November 26, 1.
office expressed the opinion that under the Department’s holding of July
the John W. Shirley case, who was an applicant for enrollment as a citize

Joe a
Perry are the children of Eliza and Charley Perry. Eliza Perry, it see

fourth Indian, one-fourth white, and one-half negro, or one-half white and
negro-(‘hickasaw freedman. Her exact descent can not be determined fro;
ord in the case. The father, Charley Perry, is a recognized citizen by bl
Chickasaw Nation, and the record in the case does not show whether his
blood is mixed. Eliza and Charley Perry cohabitated as husband and wi
was born on March 20, 1892. Dillard was born on May 5, 1894.

On February 21, 1905, the Assistant Attorney-General, after discussing
length, said:

“Iam, therefore, clearly of the opinion that applicants are entitled to be
to the of roll of Chickasaws by blood.”

In opinion of November 11, 1905, he said:

“I therefore am advised of no objection to the marriage of these parties,
admission of the mother that about two vears before meeting with Perry,
four years prior to her marriage to him, she was married to J ames, who may
been living, though that fact is left in doubt. Upon such facts T was, Fe
1905, of opinion that Joe and Dillard Perry were shown to be desce
Charley Perry, a recognized citizen of the Chickasaw Nation, horn within
and to its allegiance.”

And, further:

“In the Chickasaw Nation freedmen are not citizens, but are a class of n
persons resident within the Chickasaw Nation to whom certain rights are g
by the nation and the Congress of the United States. Were they a class o
their application would not be, within the meaning of the limitation in the act
supra, one for enrollment, but for correction of the record by their removal
class of citizens to another class of citizens. Freedmen not being citize:
Chickasaw Nation, the application can not be considered as one to correct
but toadmit and enroll them intoa citizenship to which they previously did n
and their right to which the record shows had not been asserted or applied fo
application was therefore within the limitation of section 3t of the act of 19
and was made too late. :

- * * * & *

“The applicants are enrolled freedmen. and having selected allotments ;
were entitled to hold them until their right to enrollment as citizens was fu
lished, and their allotments, if canceled, should be reinstated.”’

.
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i in this opinion it was held that these applicants werg no
3 beh(;l\)r'seert‘lllz(iirtﬁ:fnt; transferred from the freedmen to the blood roll solely
e ittuwae not shown at that time that application for their enrollment as citizens
was made within the time prescribe by law. ¥ TN
t Wacl glillssrenc?ugnvtgy shown that fhe mothegg%f these apghca:tvsv iﬁa?ﬁ:gﬂﬁg%ﬁ

: t as citizens by blood in 1896, in accordance with t
(gn;"to l.}?lfe? 15L ; 1896 (29 S%,at. 1, 339), and that their application hadlbte;en
" OnJ uly 17, 1906, the Office transmitted the recordhre f? 1\(7ie
lication of Joe and Dillard Perry for a transfer of their names from t IQ "zfox;
the blood roll of the Chickasaw Nation, and as it was shown that applz)ca1896
e enrollment was made by their mother in 1896 under the act of J uneGr i
o L., 339), said that under the opinions of the Assistant Attorney- e{lemé
Bt T 7’21 and November 11, 1905, the applicants were entitled to enroGl menI
- ~yb blood, and on September 26, 1906 the Assistant Attorney-Genera
sze? bthe}f “were not barred by the former adverse decision of the Comm1s}s;}0ﬁ
he}id;igaentitlyed to be enrolled as citizens of the nation to the allegiance to whic
an 2
rere born. g g : . ok
i C J ¢ n the case of The United States v.
p Court of the United States, i )
E: S}I{)"Zl?ig?l :1(1)1131r the Chickasaw Nation (193 U. S., 115), held that ﬂ}11e Chlckalfaw
Chofl?;‘;ﬂ were not citizens of that nation, and that (;vg‘gt{e;r{er right tt}ilc?r):s i:vg;ovsi rtalig
istributi f the land of the Choctaw an ickasaw nation,
dlmi;}i)(tg;oﬁ tohe act of July 1, 1902 (31 Stat. L., 641), “‘and not independently

It

r their
. the ac

in the
of the prov

th'ei‘rlfgff;regoillg has been brought to your attention at length in order that the facts

i thorities, and
7 a; done by Congress, the courts, and the tribal au 0 4
a‘Sh“t) Rgalt)e}el;‘lssgkge{)ly t(i)e De};)artm%ent and the Office on the subject, m%}tble (;llearlslf
gefife ‘3:611 and Congress should a (’?py of this report be forwarded to that body.
r discuss the bill in a general way. : ; g
ehi\sg ?Ll)l‘;nd(l :li'les;dy said, whatever rights the free;dl%lgél ha\ée, elghsei Igélé(()l({fgnv: (;1; ﬁlg;cl;s
e bas roVisi f the treaty o , and suc
asaw, are based on the provisions o Y. NEwd s e
tribal authorities, and it has alway: (
e e e ded f freedwoman was recognized
i is Office that a person who descended from a §
%t;riglenl%'ﬁ)fatlhzilslthorities as a ?reedman, irrespective of the quantum of Indian blood he
hailr.n the days of slavery a child followed fthe sltatus of glle mo;sh(:*;s lg}iit i:hg ﬁﬁljlebl(t)rg
fr, : mother w: 4 it i
of a free mother was free, but one horn of a slave asa gave it R
‘ tribal custom, as understood by this ce, gre t v,
e thi le of the United States to recognize as a negro
the universal custom among white peop e
is k 0 be in part of negro blood, no matter 1
R lutel tain as to the prevailing custom
1 may be. But in order to be absolutely cer 1 ¢
(i)xflst];l(zlg?lll(gz(tar\lnl' a},rnd Chickasaw nations, the ?fli;lce, on December 26, 1906, wired the
issioner to the Five Civilized Tribes as follows: . g ; :
CO‘I‘DITllstSl; I};f:totha.t the tribal authorities oé the (ihoctalvlv gnt(llle(r‘éngé\z}izgdrlg;rllonisrrg
li i freedman and Indian descent enrolle re , I
en;glli]\{:sgo?ewr?ﬂi%gr the freedman descent was on the side of?the fatﬁl?,l or mother; or
id they hold that children followed the status of the mother? Rl};s S
To which the Acting Commissioner replied, gn]der (ti}?tei(ge]s)?)‘f:egnho%t; v ’Ch}irckgi
“Replying your telegram 26th instant, tribal au orf D
ions 1 aring tribal rolls enrolled children of Indian wo :
;:gl(git;(;lllsntirlia%rsép Tri%al rolls clearly indicate that children of mixed freedmen and
i nt followed status of mother.” : ;
Iniiiiged(iiclf\rrl in(\)zite your attention to the fetyc(t‘ }Ehatt Co;lgr%ss, ;ogf ?lesc;t(llotxt}ll 21&85. ({?ea(it no({
June 28, 1898, in directing the enrollment of Choctaw free mt pan ey
ir d dants born to them since the datie of the treaty,
?lllleﬂ;l(;;rollgfggltl of Chickasaw freedmen said: “And their descendants born to them
i id treaty.” RO
sm\%?hi[l}:aet}(}zt\fsi(;ilza&sedrgut}lrmrizing the enrollmentfof %hoctav: ﬁregl;xg& (ghiizetnhzhsgalgley
kbt : o ’
from those directing the enrollment of Chickasaw free mgn.1 g bk s
it have been the intention of Congress to declare t y :
3?2%1323“202% aag‘hoctaw or Chickasaw freedman should be enrolled aLIsl a freedman
and allowed to share in the distrilbu'tiortl of the laxz)(:fs (})lfaz};ebr:;triogrzizgcas. AR
nd one hundred and ninety-six persons I 1 C
Ch’ggﬁa;g?y fsﬁelzzdr(;len, some applicatilons are :tlll pe]t:;lduég, ggghlésa?ﬁfeo{) te};)(:ft I11[119‘;1 et: l;vei%ﬁ
] nds
unjustly enrolled as freedmen, the aw as ; novghs af et ik T T
power sufficient to transfer their names from the : sl g
ians by blood those whose applications have not be L p ; :
gg{ioc}xll atillgﬂxlﬂiﬁfng]t by blood was made within the required time; so I do not believe
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that it would be wise at this late date, or just to the Choctaw and Chicl
for Congress to reopen the whole matter of the enrollment of Choctaw an
freedmen, and declare that the Department arbitrarily enroll asan In
any person who is of Indian and freedman blood. .

The Choctaw and Chickasaw nations have been far more generous to 1
slaves and their descendants than the white people have to their e
have allowed them an interest in their lands, which the white slave owners
and have permitted them to use the lands of the nations for more than forty s
out paying one cent of rent therefor, and it seems to me that when the
tribes 1s considered, and the declaration of Congress with reference to th
given the weight to which it is entitled, and the fact recalled that the CI
man had no rights in the lands of the nations until May 21, 1883, and the
freedmen not until July 1, 1902, any fair mind can only conclude that no
be made in existing law relating to the enrollment of Choctaw and Chi
men, and that the recognized custom of the Choctaws and Chickasaws,
years, should bé followed in making he Choctaw and Chickasaw freedman

I have the honor to recommend, therefore, that you advise the ch
Senate Committee on Indian Affairs that in the opinion of the Department
justice will be done the Choctaw and Chickasaw freedmen in the matter of
ment under the law as it now stands, and that the bill should not pass.

Very respectfully s
: : F. E. Leupp, Coma

The SECRETARY OF THE INTERIOR.

O



