DEPARTMENT OF THE INTERIOR,
COMMISSION TO THE FIVE CIVILIZED TRIBES.
MUSKOGEEZ INDIAN TERRITORY, 1TOV.20,1899.

Argument of Malven Cornish Esq., before the Commission to
the Fivé Civilized tribes
m My Chairman, and Gentlemen of the Commission: We are here
today, to represent the Chickasaw Mation, and are here in obédience
to the circular letter of the Commission, suggesting to all par-
ties who are interested, that certain questions of law wduld be
discussed before the rommission upon to-day and to-morrow, prepar-
atory to completing the work of making the final xmXX citizen-
ship rolls of the Choctaw and Chickasaw Nations. Mr. Mansfield
and myself represent the Chickasaw ation, and in obedience to
that call, we are here to discuss before the Commission those
questions 1f law affecting the interest of the Chik asaw Nation,
and incidentally the interest c¢f the Choctaw MNati on, because the
intef&ét of these two nations are interwoven, and intermingled
and overlapnped in such a way, that it is absolutely impossible to
discuss the interest of one nation without at the same time con-
sidering those of the othere I desire to state befare commencing
the discussion of the laws of these questions, that I esteem it
an honor to appe ar before this commission on this occasions. This
commission is one of the most importamnt that has ever been sent
dut by the United States Government at any time, or under any cir-
cumstances. I desire to state further that the Indian people rec-
ognize that when this Commission shall have passed upon the inter-
est which they have in their hands that they pass upon it in such
a way as to meet their approbation. I speak of these people, not
those people who have and may be expected to have within their lives
and within their feelings and emotions, those racial prejudices

which have ever moved theme Those people recognize that their inter



ests aresafely in the hands of this cormission, and whatiever
their rulings may be, and what ever disposition they make of their
nation, they will cheerfully regad it, and cheerfully acquiesce
in wlatever those rules may be.

The Commission has suggested two questilons which shall be dis
cusseds In additlion to that we desire to submit other questions
that my arises

I shall first discuss the question of intermarriage and
adopti one Now the only right of the intermarried and adopted
citizen arises under the provisions of the treaty of 1866, under
article 38 of the treaty of 1866, which reads as fellows: "Every
white person, who, having married a Choctaw or chickasav, resides
in the saild Choctaw or Chickasaw lTat ions, or who has been adopted
by the legislative authorities, is to be deemed a member of said
Mation, and shall be subject to the Laws of the choctaw and Chicka
saw llations according to his domicile, and to prosecution and
trid before their tribunals, and to punishment according to their
laws in all respects, as though he was a native choctaw or Chickas
saw." ow if we cannot locate the foundation stones upon which .
these rights rests, if we cannot locate the foundation, then in
future discussions in future laws, in future treaty provision, we
can readily see from what they are arrived affects us. I say the
foundation of rights adopted is based absolutely upon article 38 of
the treaty of 1866, It does not and could not refer to future adop
tions The wards are these: "Every white nerson who, having mar-
ried a Choctaw or Chickasaw Nations, resides in the said ChoctaWﬁ
or Chickasaw Nations, or who has been adopted%, not who shal 1 be
adopted, but "who has been adopted. "By Legislative authorities,
is to be deemed a member of said Nation". Now for what purposes?

"And shall be subject to the Laws of the Choctaw and Chickasaw



#3.

fore their tribunals, and to punishment according to thelr laws in
all resnects, aB though he was a native Choctaw or Chickasaw."

The ;ourts have held--Judge Clayton and ;ownsend-~that whenever a
clause only refers to that clause which ends: "Is to be deemed a
member of said Nation". Now I take it that these people knew at
thatétime, what conditions they were going to meet, by inserting
article 38, As Mr. Telle, who is a member of the Chickasaw Nation,
recounted this morning, there was a histarical conditione If they
had intended to confer absolute property and citizenship cmdi~-
tions, they wouid have said so; they didn't say thaty the decis-
ins of &uéges Clayton and Townsend to the contrary, notwithst md-
ings I refer to their decisions with all deference. They are
learned men, and I say the construction they put on article 38 of
the treaty of 1866 is not the proper construction. We could read
in this way, and perhaps gdgher some light:"Who, having been adopte d
by the legislat ive authorities, is to be deemed"”. Let us substi-
tute; we havent't a dictionarye. Where "deem" is not absolutely

it is conditional; leave out the words ad sg , who, having been
adopted, is to be, for a particular purpose, considered to be, not
a citizen, but a menber of the nation, for jurisdictional purposes.
And shall be tried and subject, in all respects, as though a na-
tive born choctaw or Chickasawe. ILeaving aside the constructions
courts have put on it. And considering what those people sought

to do at that time, and considering the cm ditions they intended

to meet by this preovisione If they had intended article 38 would
have reference to subsequent adoptions they would have said so.
#0r who has been adopted". They don't ad "and who shall hereafter
be ad pted", but "who having been ad ptede They don's say shall
be, or is to be, but "is to be deemed a member of the Nation" for

a specificd purpose. And t'm t purpose was susrested hv Mr Talla
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to be met, and was met by Article 38 of the treaty of 1866.
Now if the construction I place upon this is the proper construc-
tion, that would mean that the adoptions and marriages which were
prior to the treaty of 1866 confirmed to white men. That is all
Article 38 of the treaty of 1866 intends to do. Those ®"who, having
married or who has been adopted, are confirmed to those rights.
Now they did intend to justify adoptions in a certain way under
the treaty of 1866. They did not add that in article 38 of the
treaty of 1866; if they had intended to they would have done so,
and said so. In article 43, the Unit=d gstates promises and agrees.
Mr.Telle drew the distinction between adoption and re-admission.
Up to Spptember 1896, it was in the power of Council to readmit,
and that 1s what is meant by re-admnissione. That is not adoption,
as I understand it. Tet us see how, under the treaty of 1866,
white people could be adopt ede Under this treaty, the United
States promise and agree that no white person, except officers,
agents and employes of the Gor ernment and of any internal improve=
ment Company, or persons traveling through, or temporarily so-
journing in the said nations or either of themes Those are excep-
tions of course; those shall passthrough and have those privileges.
"PThe United States promise and agree that no white person, except
etc. shall be permitted to go into said territory, unless for-
mally incorporated and naturalized." If we would stop ther~r, we
couldn't say what they meant; but we will éontinue: "Shall be per-
mitted to go into said territory unless formally incorporated
and naturalized by the joint action of the authorities of both
Nations into one of the said Nati ons®. If they should be natural-
ized and incorporated into one nation, they would be a citizen
of that Nation, but when they come to acquire property they would

take possession of onlvy joint property, because the land would be




#5.
joint property, and before that nation could be bound, bouth
should be hound. In other werds, the two nations should join,
in order to adopt into one of said nations, choctaw of Chickasaw,
according to thelr laws, custdms and usages. Now the next clause
throws light upon the intention of the partiese "But this article
is not to be construed to affect parties heretofore adopted," but
the inference is that it is to effect partles hereafter adopted.
That is the way an manner of adoption under the treaty of 1866.
"Is not to be construed to affect parties heretofore adopted.
Article 38 confirms the rights of those heretofore adopted, be~
cause it says the rights of those heretofar e adopted are to be con-
firmed. %0r to prevent the employment temporarily of white persons
who are teachers, mechanics or skilled in agriculture, or to
prevent the legislative authorities of the respective nations fronm
authorizing such works of internal improvement s as they magy deem
essential to the welfare and prosperity of the community or be taken
to interfere with or invalidate a y actlon which has heretofaoe
been had in this connection by either of the said Nationse. That
cangress had an idea which has been applied to the treaty of
1866, that 1t can only refer to marriage and adoptions prior to
that; they cannot be adopted, only in article 43 of the treaty of
1866, which provides that before a white person can hecome a
citizen of either nation, it must be by joint action of both na-
tions, because he takes property which belongs to both nat ions,
which is joint property and capable of being effected only by
joint action « I hope I have made my construction clear to the
Commissime

There is one other question. We can best determine what
they intended to do, first by what they said, and inquiring wha t

construction they put upon it. Let us see how the Chickasaws
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regarded that matter thereafteres Section 7 of the general Provis-
ions of the Chickasaw constitution provides: (It was adopted
shortly thereaftery "Every white person, who having married a
Chickasaw Indian, or who has been adopted by the Legislatl ve au-
thorities of said nation shallbe entitled to all the rights,
privileges and immunities gumzanteed to them only by the thirty-
eighth Article of the Treaty of 1866, with the Choctaw and Chick-
asaw Indian s. Exactly a repetition of Article 38 of the preaty of
1866 This provision is based on the treaty of 1866, which is con-
clusive. "That every white person, who having married a Chickasaw
Indian, or who has been adopted by the Legislative authorities of
said Nation shall be entitled to & 1 the rights, privileges an d
immunities guaranteed to them only by the thirty-eighth Article

of the ?reaty of 1866." When the consfitution of 1867 was adopted
it contained a provision there which was in line with article

33 of the treaty of 1866. XNow the question has been raised whether
or not that is the law of the Chickasaw lfatione I desire to address
myself to that before passing one They based a contention upon
Article 26 of the treaty of 1866: "The right here given to Choctaws
and Chickasawa respectively, shall extend to all persons who have
become citizens by ad ption or intermarriage of either of said Na-
tions, or who may hereafter become such." Before taking that from
the treaty of 1866, let us take the very worst fase of the case
that can be imagined. The right here given to Choctaw and Chickas-
saws 1s contained in article 33 of the ;reaty of 1866, which is 7
the -only article that provides that it must be by joint action of”
the two nations, because it affects joint property. As Mr Telle
suggests that part which refers to the allotment scheme was never
ratified and is not now a part of the treaty of 1866. The ques-

tion arises why 1s that contained in the draft of the laws of the
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every lawyer present that there was never a digest formmulated of
any of the states, that did not contain errors of the digester,
erroniously placed by him nk in the digeste Why is the Choctaw
Nation to be baund by what is put there by the digester. The ar-
gumertt in regard to state laws will apply. When the digester
makes an error and carries it into it, it is not law; the state
and people are not bound by it and the courts will not uphold it.
There are the laws of the Chickasaw Natiom.

Beginning on page 523 appears the Curtis act and the agree-
ment-~the great law that now has to do with property interests in
this countfy. I want to say that the Curtis law as it appears
in the addition of 1899 to the laws of the Chickasaw Mation, is
absolutely erroneous. Here is section 20, and from there it skips
to Section 22, Over here is section 26 and it skips to sectiam
29; section 27 and 28 are nowhere to be found. In that below
section 32 is as regads the Atoka agreement. I beg the pardon of
the Commission for refering to thate Is the Chickasaw Nation to
be held because the pigester has made an error? Is the Chickasaw
Nation bound by the curtis Act because the digester made an er-
ror? That came about in this way: The man who got up this book,
got an imperfect draft of the Curtis act-~an act gotten up by the
Committee, and he didn't get the final draft of the Curtis Act.

He got the initial draft, and it appears imperfect in the law Dbooke.
So much for the error in carrying it into Durant's digest. lir.
Tegle undertakes to show and will show that part was never cm sid-
ered by the ~hoctaw Chickasaw people as part of the treaty of 1864.
Now let us see what the effect of that will be. Take the treaty

as it stands with the allotment features in it. The Indians did

not agree to that. The United States promulgated form of the treagy

as proper form of the treaty. The Indians didn't agree: thev re-
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that all intermarried and ad pted people shall share in the allot-
ment of land. Those provisions of the treaty of 1866 were not
accepted by the Indian people. Therefore, if article 26 with
reference to white intermarried and adopted people, if that's law
in this country, it is law having been made so by main force on
the part of the United Statese And if the United States has done
or would do that, they would violate the promises made the Indians
in section 2 of article 1 of the treaty of 1855, which provides
that this property shal forever remain the property of the members
of the Choctaw and chickasaw Nation, their heirs and successors; t
That is promised in the treaty of 1855 ; and if the treaty of 1866
wasn't the law, it violates the promise of the patent to this land
made in 1865. As i suggested, that is not a part of the treaty of
1866, and they cannot be baind by the imperfect draft that ap-
pears in Durant's code. Mr. Telle suggested that the Choctaws
and chickasaws have never agreed to that, and it could not cer«
tainly bind the Indian s.

Now I will pass on. It will be remembered by the Cormission
that this land was Tirst patented to the Choctaw Nation in 1837,
and the Chickasaws bought into this land. Under the treaty prdor
to that time the United States promises to patent to the Choctaws
and did patent to the Choctaws; it patented and conveyed this
land to the Choctaw Nation; then came the treaty of 1837 and the
Chickasaws béu@hﬁ:into it., and came on down to the treaty of 1835
whichwas a readjustment of the Choctaw-Chickasaws with the United
States. Section 31 of the Treaty of 1855 provides: "Pursuant to
act of Congress etc, the United States do forever secure and guar-
antee", What language could be more forcible? As I suggested,

the fou ndation stone upon whichrests the right of intermarried

and adopted citizens is in Article 38 of the Teeaty of 1866,



which rests the title of the Choctaws and Chickasaws to this
land, found in sectim 2 of article 1 of the treaty of 1855:
®The :nited States do I reby forever secure and guarantee the lands
embraced within the said limits to the members of the Choctaw
and Chickasaw tribes"™. Not to the yation, but to the members of
the Choctaw and chickasaw tribes; "that each and every member of
either tribe shalllebe an equal, undivided interest in the whole;
Provided, however, no pa t thereof shall ever be sold without the
cansent of both PTribes; and th=t said land shall etc." I refer
to that, because as I proceed, I will apply another provision.
"And that said land shd 1 revert to the United States if said 1n-
dians and their he#rs becore extinct or abandon the suame."

Now wi th reference to intermarried and adopted people there
is two questions to askes PFirst, are they heirs of or successors of
the Choctaw and Chickasaw Indian s? The United States being the
guardian of the Indians has said to them, that it forever guarantees
the land embraced in said limits to the members, their heirs and
SUCCESSOrSe

First: Are these intermarried and adopted people heirs of
the Choctaw and Chickasaw Indians?

‘Secnnd: If so, was the admission of these adopted people
by the joint action of the two nations?

Tow the indilans; the Courts have always held and tribunals
have held upon the question of adoption it was a question which
could be regulated by the Indians themselves. The Honorable

gentlemen who represents the gpplicants in this case was interes-

ted in the case Roth vs. Burney
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Now, I shall briefly leave the general discussion aside, and
briefly call the attendion of the cormission to the statutes of the
Chickasaw Nation with reference to intermarriage.s I have dis-
cussed and given my opinion of the variocus laws of the Chickasaw
Nation regulating intermarriages. Now I lay it down, first, I
don't think I have ever heard this suggested before. Judge Town
send in passing on the subject of intermarriage, lay down in his
decision, that the first license law was passed in 1876, I will be
able to shew to this Commission that there has been a law ever
since 1840 requiring white men to procure a license before he can
becore: a limited member of the nation. My holding is, if he
complies with all the laws he acquiresno property rights, but can
enjoy property rights so long as he
There 1s a law, ever since 1840 which requires a white man to
procure a license through the Chickasaw Nation before he can acquire
any privileges from the Chickasaw Tatione The gormissicn knows
that the Chickasaws bought into th is country in 1837 and became a
part of the Choctaw Nation On the 4th of October, 1840, the follow-
ing law was passed; the Chickasaws had been here three years; they
came here in 1837, and in 1840 the Choctaws aad Chickasaws passed
this law. Anﬂ'act in relation to white mem marrying in this
Nation. SRERCTION 1. Be it enacted by the Legislature of the
chickasaw Nation for a period of two years, and be of good moral
character and industrious habits befare they can procure a licenset
to marry a citizen of this Nation; Provided, further, they be re
commended by at least five good and reponsible citizens of this
Nation, and of the County wherein they resided, the County Judge
being satisfied with the petiti on shall grant a license to marry
under existing laws, and the non-citizens so applying for license

shall pav % one dollar and fiftv cents.
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That law was passed three years after the the Chickasaws, and
while the Chickasaws and Choctaws were one Nation.
The chickasaws remained in the Choctaw Nation until the treaty of
1855, The Chickasaws remained in the Choctaw Nation until the
treaty of 1855. Up to that time they got ax idea that they wanted
a separate govermment, and they went over into the Chickasaw Na-
tion and erected a separate government., They drew a political
line between the two districts. When they went over and erected
their govermment, they inserted in the treaty of 1855 this pro-
vision: "The Government and laws now in operation, and, and not in
compatible with this instrument, shall be and remain in full force
and effect within the limits of this Chickasaw District, until the
Chickasaws shall adopt a constitution, and enact Laws, superce-
ding, abrogating, or changing the Sane. " I have here a manuscrig
culy certified by the Secretary of the Chickasaw Nati on, which is
a license law, passed by the Chickasaw Nation, as the Chickasaw
Hation; that appears in this book as having been passed on the 19th
of October 1876« I waded through 8 or 10 big manuscript boxes of
law and found it, and have it duly certified by the National Secre-
tary of the Chickasaw Nation. The origindl license law of the
Chickasaw Mation was passed September 24th, 1875. It is duly cer-
tified by the National Secretary of the Chickasaw Nation, and pro=-
vides: "Be it enacted by the Legislature of the Chickasaw Nation;
That all non-citizens shall remain in any one county of this Na-
tion for a period of two years, and be of good moral character and
industrious habits before they can procure a license to narry HRfer
EXISEIRE XX BWE XX ANR X ERE XN X a cltizen of this Nation; Provided,
further, they be recommended by at least five good and responsi-
ble citizens of this Nation, and of the County wherein they resided,

the County Judge being satisfTied with the petition shall erant a
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That is the first license aw ever passed by the Chickasaw Nat ion
as a Nation, and the first law that repealed or abrogated the li=-
cense law of 1840, I will give the Commission my idea of why this
law appears in this booke It will be remembered that in 1876

they got together their laws and repassed them; and it will be re-
menmbered that probably 200 pages of law bear the signature bear
the signature of B F Overton, and bear date of , "Approved Octo=-
ber 2, 1876+ They got the laws passed, and theywent in of that
date; there is no question of the genuineness of this, amd if the
Cormission deslres, we will submit the originals In 3876 the
Chickasaws struck out the $1.50 and had inserted therein $50.00
The license law of the chickasaw ation remained until 1875, when
it was changed as provided in the constitutione Then it was nec-
essary to procure from the County Judge. It was first $1.50 and
after that $50.00 was inserted, and it stands that way dbnday.

So much for the license law’ of the lNation.

With reference to thils question of marrying out, the forfeif-
ure of the intermarried right, wha tever it may bee. ThatAis found
on page 2700f the present edition of the Chickasaw laws 2
Section 2: Be it further enacted, That every United States citi-
zen who has heretofore become a citizen of the ghickasaw MNation, »
who may hereafter become such by inter-narriage and be left a widow

Ch ickasaw
or widower by the decease of thewife or husband such surviving
widow or widower shall continue to enjoy the rights of citizenship
unless he or she shall marry amother United States citizen, man
or woman, as the case may be, having no right of Chickasaw citizen
ship by blood, in that case all his or her rights as citizens
shall cease, and shall forfeit all rights of citizenship in this
Nation. My construction is they refer to such rights as would be

required under the treaty of 1866. That 1s what isknown as marry-
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After the bonds of ra trimony have been entered into, after
the marriace relation has been contracted, the question is whether
or not subsequent compliance would confer upon such white persocn
such rights of intermarriage as the Chickasaw Nation had power
to confer. With reference to that I will suggest this: It has
been held by all the Courts, that marr ages va id where contracted
are valid everywhere. The chickasaws never intended that the en-
tering of the marriage relation should be one thing, and the ac-
gquiring of property interests should be another. They intended
that white perscons might come here and marry citizens by blood of
the chickasaw Nation, and whatever property rights it carried with
it; the righﬁ of property should follow as an incident to marriage.
It never was intended by them; I state as my opinion. And it
seems to me the reasonable construction.

They intended that the privilege of coming in and marrying an
Indiaen, should be extended and property interests follow as inci-
dent. Let us take for instace a marriage contrat in the state of
Texas; if that marriage is contra ted according to the laws of

the state where the parties reside, the marriage is good as a
marriage, but it doesn't carry with it property rights in the
Chickasaw Mation or anywhere else, but it is good as a marriage,
and will be respected everywhere as a marriage.

@ Suppose those parties come into the Chickasaw Nation and desire
to comply with the laws of the chickasaw Nation; then property
rights would result. My idea is that the Chickasawsintended that
the entering of the marriage relation, and the resulting property
privilege should be one and the same--that they should hot be
separated at alle A man or woman cannot enter the marriage rela-
tlon unless he is eligible to matrimony. If he then has about

him the existing relations of matrimony, he cannot enter matrimony

unless the existing bond has been dissolved. When he comes in
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here and goes through the forms of matrimony a second time, neith=-
er party is eligible until the previous bonds of matrimony have
beend issolveds It is not necessary I apprehend to address myself
to the bad faith by parties who have come into this country, and
endeavoring to eomply with the laws in order tc get property. It
is a matter of general knowledge, and it would not perhaps be
proper for me to do so; but my observdion has shown me that there
are hundreds of individuals who have come into this cowntry and
are endeavoring to comply with the laws for the solé and absolute
purpose of property rights. Section 3, page 143 of the chicka-
saw laws aig as follows: "That no marriage heretofore solemnized
or whichmay hereafter be solemnized, between a citizen of the
Unjted States, to confer any right or privilege whatever, in this
Nation, by again marrying another citizen of the United States, or
dpon such other citizen of the United States or their issue, and
in case any citizen of the United States shall have married a mem-
ber of the Chickasaw Nation, and shd l have heretofore abandoned
her, or should hereafter voluntarily abandon or separate from

such member of the Chickasaw Nati on, such citizen of the United
gtates shall forfeit d 1 right acquired by such marriage in this
Naticn, and shall be liable to removal, as an intruder, from the
limits thereof." 1Tow one idea I desire to suggest in this connec=-
tion, the Commission will observe that in refering to separation,
the Indians used words that is not susceptable of misconstruct ione
"And in case any citizen of the United States shall have married

a member of the Chickasaw Nation, and shall have heretofore aban-
doned her, or should hereafter voluntarily abandon or separate
from such member of the Chickasaw ation" I nerely sugpgest that

as incidental, to show that the meaning of that article is as it

reads. So much for the laws with reference to intermarriage and
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Now after having disposed of that,' desire to approach an
ide = and contention and suggestion whish is really the most impor-
tant that will be suggested by us, for the consideration of this
commission, and I desire to enter that with due deference. I de-
sire to approach that question with the deference to which itsxx
importance entitles it There are within the limits of the Chnctaw
and ;hickasaw Nations, more than three thousand perscns who hold
judgments, or what purport to be judgments of the United States
Courts in the Indian Territory, and upon which they ask enrollment
by this Commission, in order that they might acquire a share in
the joint property of these two Nations, when it shall be allotted
by this Commissiomm.

Before entering a discussion of that, I desire to sy that

the Chickasaw Nation here and now enters a protest against the en-

rollment of those people by this Cormmission. There is involved

more than twenty million dollars worth of property which those

people who hold judgments of those Courts and ask this Commission A

to enroll them, are seeking to take of the joint property of these
two Nations--mcre than twen ty million dollars worth of the joint
property of the two nations. It is not necessary to refer to
the magnitude and importance of the contention, becaiuse the Cormis-
sion and all who lave had to do twith this questim know of the
vastness of the interest and know of the importance of the questim s
involved. More that si x hundred people who have been admitted

by the United % ates Court to chickasaw membership are asking this
Commission to put them in possession of three million dollars
worth of property in which the members of the Choctaw Nation have
an undivided interest in every inch and foot of it. People who
have been admitted by Jjudgment of the United States gourt in the

Indian Territory; more than two thousand are asking this Commission
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to put them in poasession of three million dollars worth of prop=-
erty in the the members of the Choctaw Nation--every member of the
Choctaw and Chickasaw jjation have an undivided interest in every in
inch and foot of it. Now let us see, that which we base our
protest against the enrollment of these peopke are theses The
lands of the choctaw and chickasaw Nation are held jointly, not

in common; bhut every individual in these two nations are joint
tenant sin the ownership of every inch and every foot of land in
these two natioms. Those who have Choctaw judgments have only
taken judgments agalnst the choctaw Nation; they have only made

the choctaw Nation a party; they have asked judgment only against
the Choctaw Nation, and onlytaken judpment against the Choctaw
HNation. Those who have judgments against the éhickasaw Nation
have only made the Chickasaw Nation a pa ty, have only asked judg=-
ment against the Chickasaw Nation, and have taken judgment only
against the :hickasaw Natione What is the effect of thate The
object and purpose of that application is to place John Smith who
has been admitted by the United States Courts in possession of 550
acres 0f land which belongs to every individual member.

He has not made each individual of the Choctaw and Chickasaw Natim
a party. Neither has he made the heads of the Nations a party,
but against one natim only, and he has proceeded against one natinn
when it is the joxh t property of the two nations as promised and
guaranteed by the United States. It may be asserted that if

John Smith comes with his judgment against the Chickasaw Nation,
and if the Commission places him on the roll, that that act doesn't
pit him in possession of the land. That would be falacious. We
have only to look at the policies of the very laws in which the

cormission is actinege. The very object of the laws of 1896 or 1898
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of the joint property; that is the purpose of this roll. There is
no such thing as a court of citizenship contemplated by exist ing
law. This commissionknows nothing of the political privileges of
the Choctaw or Chickasaw Nation. with that, it has nothing to do.
It is instructed under existing laws to m&k e such a roll as will
enable then to allot these lands to the citizens of these nat ionse.
In order to entitle John Smith with his judgment; in order to en-
title him to allotment, he must show himself entitled to that for
which the roll is to be made, to wit, the allotment in severalty

of these lands. In order to perfect that right, two things are nec-
essary by this Commission. Pirst,he nmust be enrolled; Second,

this allotment must be made. Those terms are intercha gable. To
omit either of these steps would destroy his right. To do either
wrong or erroneous, would jeopardize property interests of these

two Mat inns, which are at stake., MNow I willmake a brief illus~
tration, and pass to the construction of the laws and trezties of
the United States that bear upon these questions from the time the se
nations have been nations, down to the present time. The contin-
ued and united policy of the Government has been that they should
be joint owners of the property. The two nations occupied them
Jointly. Surpose that six parties consulted together for the pur-
pose of organizing some commercial enterprise. Suppose that in

the preliminary discussion of the details of that movement one of
them drops out, as it 1s commonly termed freezing out, and five

of them continue and perfect the organization of that enterprise.
Let us suppose that the sixth man who has been frofien out or been
dropped out; suppose he comes up six months thereafter and demands
that he be admitted to the rights and privileges and benefit of tht
that concern. Suppose he has paid his money into it, and for

any reason 1s not present when the final orgamkization is nmade.
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He comes up six months thereafter for the purpose of asserting the
righte Would it be contended for a moment if he entered the court
it would not be necessary for him to join the five joint owners

in order to be recognized inhis rights.

Would judgment' against two of the five ; would it give him the
benefits of that for which he went into court; It would certainly
not be held that he s could proceed that way; but before he can
bind the joint property it is necessary that the joint owners be
made pa ties to the proceeding which seeks to effect the joint
title to the property. Xt might be suggested by some that the
adnission of John Smith as a citizen would not affect the rights
of the Choctaw ation if it is not dividede They would not con-
tend for a moment that when John Smith is enrolled as a Chicka-
saw, he swells the membership of the Chickasaw and diminishes the
aggregate allotment by the value of his own allotment. And if

six hundfed are admitted, they have the aggregate allotments are
diminished by six hundred times one éllotment or six hundred

timegs five hundred and fifty acres of lande The test to apply,
whether or not that is injurlous; does that effect the interest of
the Choctaw Natione I think that would be readily answered in the
affirmative. The second is, does such parties whose rights have
been effecteds Is he a party to that proceeding? John Smith has
a chickasaw judgment that will diminish the aggregate allotment by
550 acress The six hundred citizens admitted by Judge Townsend,
if enrolled will diminish it by six hundred times 550. The value
of each man's allotment will be correspondingly decreased. Havimg
seen that the Chickasaws are injured by this judgments, the questiocn
is, have the Chickasaw lation been a party. The questicn is,
does it injure the members not party to the suit, and second has

that person been a party to the suite Is John Smith's judgment
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been toward regar ding this as common property. In 1834 the Chicka-
sase sold out in Mississippi, and moved out in this country. I
waht to address myself wo the policy of the government with ref-
erence to this question. In 1832 the Choctaw people finding them-
selves oppressed by being made subject to the laws of the United
States, being ignorant of the laws of the white maam+ Rather than
submit to this, they prefered to seek a home in the west where
they might live and be governed by their own laws, and believing
they could procure a home providing they had themeans. The pres-
ident has heard the complaint, and like them does not believe they
can be satisfied, and being desirous of relieving that ¥wery great
calamity has sent a commission, General &ohn Coffee, and

made the treaty of 1832. The promise of the ynited States was %o
see that this was done. Tollowing the treaty of 1834, the chicka-
saws are about to abandon the home which they have 1 ong cherished
and loved; they still hope to find a hore somewhere west of the
Mississippit River. Then in 1837 after the preliminary arrangemenss
had been made and gone through vith, the treaty of 1837 was made,
in which they bought in with the Choctaw MNation. This contract of
purchase bhetween the Choctaws and Chickasaws $0 which the United
States was a party and to which the United étates was a witnesse.
Article one of the treaty of 1837: "It is agreed tby the Choctaws
that the Chickasaws shallhave the privilege of forming a district
within the 1limits of their country, to be held on the same terms
that the Choctaws now hold it except the right of disposing of it,
which is held in common with the Choctaws and Chickasaw s, to be
called the pghickasaw District of the choctaw Nation, to have and
equal representation in their General pountil, and to be placed

on anequal footing in every other respect with any of the other dis-

tricts of said natlon, escept™ The landed property was to be heldd
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are held in common between tle s two nations. The words refer to
separate money of the ;hm:taw or chickasaw Natione It gives them
power to deal with their separate funds, separate property, without
consulting the other nation. Before I pass to the provisions of
the treaty of 1855, I desire to call attention to the choctaw
patent. This had previously been patented to the United Stdes by
the éhoctaws and Chickasaws bought in, under the provision 6f the
treaty of 1837, and under the provision of the treaty of 1855,

the United Sta es reaffirmed the conveyance of land to the Chicka-~
saws, and specified just how it should be held.

Now the patent of the Choctaw Naton, which is in the year
1842, the United Std4 es under a grat specially to be made by the
president of the United states, to be made by the phoctaw Naton.
"Know ye that the United Statesof America in considerat ion of the
promises, and in execution of the agreement and stipulation ***x**sx
SNSRI

That was in 1842, Now when it came to make the treaty of
1855, it was a re-affirmation, it was a readjustment of the Choctaw
and ohickasaw and the United States. The United Stat es says this:
"Pursuant to an rgrxsemark act of Congress, The United étates do
forever secure and guarantee. It could not be more solerm than
that. Tor the purpose of securing and guaranteeing the lands en~
braced within these limits to the members, (Not to the nation )
of the phoctaw and chickasaw tribes, their heirs and successors, to
be held in common, so that each and every member of either tribe
shall have onme undivided interest: in the whole. Mo part thereof
shall ever be sold without the consent of both tribese

In refering to these acts, it is to show the policy of the
government from the time the lands were originally conveyed, down 6

to the present time, except by a joint act of the two nations.




Under article three of the same treaty of 1855, after setting out
the political 1limit of the Chickasaw Nation, after laying that
out, the remainder of the country to be held in common by the
Choctaws and Chickasaws. Now under articles 11, 12, 17, 33 aund
35 of the treaty of 1866 which the Commission will understand

it has been suggested did not exist at the time; but if T am
going to weed out the sections of the treaty of 1866, it would
not be proper to arguve in support of this contention. T will say
this to the Commission, there was 5 references to these sections
of the treaty of 1866m which were not ratified by the Choctaw and
Chickasaw Nations, which refer to these lands as being held in
common by the Choctaws.aud Chickasaws. Without reference to
those provisiens, T will pass over.

Article 47 of the treaty of 1866. After refering to the al-
lotment scheme and going on and providing the land shall be, it
goes on to provide that the funds of the Choctaw Nation shall be
divided vp amcong the members of the Choctaw Nation and the Chick-~
asaw Nation. So as I have called the attention of the Commission
to the preceeding sections, that wherever the Goverunment refers
to the separate property of these two Natioms, it gives them
control over it. Wherever it makes reference to lands deeded in
1842 and redeeded in to the members of the Choctaw and Chickasaw
Nation in the treaty of 1855, it refers to it as their common
property, and makes it absolutely impossible for the Indians them-
selves to affect the property without it be by joiut action of
the two nations.. Continuveing on down to the Atoka agreement,
let us see what 1ts expressions are The Atoka Agreement is section
39 of the Curtis Act. Allotment of lands. That all lands within

the Tndian Territory belonging to the Chectaw and Chickasaw In-




dians shall be allotted to the members of said tribes", showing
the continved and consistent policy of the government and the
animus of the govermnment in refering to the lands of these two
Nations.I will pass on. "Members titles to lands" "That as soon
as practicable, after the completion of said allotments, the
principal chief of the Choctaw Nation and the Governor of the
Chickasaw yatiion shall jointly execute, under their hands and
thexrxe=zpeetixe sealsof the respective nations, and deliver to each
of the saild allottees patents conveying to him all the right, title,
and interest of the Choctaws and Chickasaws". Ut pro#ides that
the governor of the Chickasaw and the Chief of the Choctaw Nation
shall jointly execute their patent, and that patemnt shall be

a conveyance of everything of these lands, belonging to the Choctaw
and Chickasaws except mineral I refer to this land as belouging
to_the Choctaw and Chickasaw tribes. "It is agreed that all coal
and asphalt within the limits of the Choctaw and Chickasaw Na-
tions shall remain and be the common property of the members of
the Choctaw and Chickasaw tribes" Let us look a little further in-
to current history of the tribes. There was many difficulties

in treating with the Indians. The Commission did several years
work before it could bring the Indians to the point of making an
agreement, and finally in Muskogee made the treaty with the
Choctaws. The Chickasaws were not present. That treaty was
transmitted to Congress. The Commission was perhaps familiar with
it at the time. At any rate, that treaty was sent to Congress.
They said, we cannot consider it until you make this joint agree-
ment between the Choctaw and Chickasaw--make them joint. The
Atoka Agreement didn't become effective until it was ratified by

a vote of the merbers of the Choctaw and Chickasaw nations.
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The Constitutional law yems of Congress‘said, and it was conceded
by all. The title of that property cannot be effected unless

the joint owners of that property consent to it. The Atoka
Agreement was submitted to the members of the Choctaw and Chicka-
saw Indians and ratified by thetr votes, affecting the joint owner-
ship of the common property and providing for allotment before

the Commission. Our contention is this: the judgments are not
binding, because they have becn procured only against one ration,
and the other nation is not 2z party. lAs a legal proposition and
with reference to legal procedure, joint property cannot possibly
be effected unless the joint owners are prties to the proweedimgs.
The Govermment of the United States has not only always held with
reference.to its own acts, not only held that it could not affect
this joiut property, but it has always expressly prohibited the
Indians themselves to effect the joiut property unless they jointly
moved in the matter. mnnder the treaty of 1855, they say that land
~cannot be sold except by the joint act of the 2 natiohs. Now if
the Government will not permit the Tndians to effect the title to
Jjoint praperty, certainly the govermment of the United States, hav-
ing assumed to hve done that, having prohibited the Indians from
doing that except by Joint action, most certainly no proceeding
will be held to be valid unless the joint owners of the property
are parties to the proceeding.

Now as I stated in the out set, the government came into

this work over the protest of the Indians. The Indians were not
willing to this bvt the government came in and assu ed to do this,
and the Supremem pourt of the United States says this Commission
has jurisdiction; and having gone into the Courts, and having
invoked legal proceedings, they will hold them to strict compli-

ance with the legal proceedings in this Court. The promise of the
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goverpment contained in article 3 of the.treaty of 1866, it says

it will forever do so and so#+is: except by joint act of the two
nations. It may be said that these applicants did no know ; and
were proceeding without having the laws before them in 1896. I

say that the Dawes Commission in 1896 couvld not, unless the par-
ties came before them. If john Smith, asking to be admitted as

a citizen, came before the Dawes Commission and asked to be admit-
ted as a Chickasaw. It is not the ~fauvlt of the Court, it is

not theirbduty to advise the applicant. The Dawes commission and
the Courts pass upon only what comes before them The question
would occur, whet*her these judgments have any binding effect.

That question we do not ral se before the Commission today. It

may be that the Jjudgments of the rmited States courts are good

as to the separate funds and property of the Chickasaw Nation;

it may be that the judgment s having been taken only against the
Cchickasaw yation would confer political privileges.; would

confer vpon John Smith the right to participate in the funds, but
most certainly in accordance with the laws of the Inited wStates

it will not allow jJohn Smith to take possession of the property

when it belongs to joint ow ers, when the proceedings are againstNZﬁ
one, and judgment against only one. In order for the the United
States to proceed in this matter, it was necessary that there shoulQ
be parties to the suits. The United States had no jurisdiction in
the matter vnless it was provided by suit The presumption is that
in proceeding in that jurisdiction that he will conform to the

well established legal proceedure, and avail himself of the wel}*
known legal proceedings in proceeding under that jurisdiction. '
Now answering the suggestion made, the Commission will rember after
passing pattent to this nation in 1842, from the time the grant

in this land is reaffirmed, down to the present time, they refer
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they have refered to the land as belonging to members of the Choc-
taw and Chickasaw Nation. It is conceded if they have proceeded
against the legal constituted authorities of the lations, when
the govermment has guaranteed the land shal 1 be the cormon property
of every man, woman and child in the Nations. In order for these
judgmen tsto be binding; in order to comnfer rights; they assume
that it is absolutely necessary as a legal proposition that every
man, weman and child, every Indiam in thds country be made a party
te that suit according to well established legd procecdura. I say
the question is, whether these judgments are not absolutely voide.
They may be good as to separate property of the Choctaw and chick-
asaw Nation, but this Commission has no warrant for making courts
of citizenshipe. The purpose of the rol1ll which this Cormission is
making is to allot these landse. That is the roll this Cormission
is making; that is the object and purpose. And if the gplicant
core s to this Cormission, and doesent show himself entitled by
reason of being on the roll, he is not entitled to be placed on
that rolls The question of his rizght under the judgment would
come up laters But the roll which this Commission is making and
has authority to make is to make such roll as will bring that
joint property in the Choctaw and Chickasaw lTation among the menm-
bers of the Choctaw and chickasaw Nations.

Now ceontinueing further it may be said that if these people
are placed on the roll, the interest of the Choctaw and Chickasa w
Nations will not be effected or jeopardized. The authority under
which this commission is proceeding says: "The rolls shall be
made and approved by the Secretary of the Interior, shall be made
final". And as T uderstand it the jurisdiction of this cormissions

contemplates only one » 11, aad the nan es should go én it; have
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all the privilegesof property, political and mtherwissxxxxrevervé:s
thing in the two nations.s It may be said that the Secretary of tﬁe
Interior will right this matter. It is not the desire of these
nations to contest thes mtterss It is approved or disproved as
a whole. It is not the desire of these Nations to contest the
work of this commission; and do not desire to be put to the neces=
sity of filing such procedure as to make it necessary to open this
question againe It may be said that if this ;ommission puts them.
on the rocll, they can be enjoined from t& ing possession. What is
the law with referencé to that. The ations, éhocktaw and Chidk -
asaw have no warrant toc go into the C urts of the country unless
specially authorized by'congress. This Commission knows that it

is the disposition of Congress to close this matter out, and would
not wish their work to be interfered with by the United gtates
Courts in this country. There is absolutely no hope, if the na-
tions are to be protected in this idea, unless it be said the
judgments show that they have a right to be placed on the final
roll. This Gentlemen of the Cormission is the last stand of the
Choctaw and Chickasaw people for the righting of the injustices
that have been done them. This ;ommission having been sent out by
the laws of pongress with jurisdiction to deal out justice to the
Indians, they have heard and understood what the policies of con-
gress are, and the Cormission to the five givilized tribes have
come here and sald there are abuses existing in your tribal proper-
ty-~abuses which should be rightede They have listened to that,
and joined hands with the United States, and have acfed in hammony
with the policy of the United Stat es, and have done what this Com-
mission told them to, to wee@® out the abuses that congress said ex-

isted in these tribes. They have done all tlese and trusted all

to this Commission and those who have the administraticn of the
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and I am donee It may be improper to m&ke this reference, and
I hope if it is improper, the Commission will correct me. I say
this, that the great moral consideraticns are in favor of these
people not being enrolled. There is no proof before this Commis-
sion as to marriages of thes people. I stand before this Commis-
sion and give it as my opinicn, after having investigat ed sonme
considerahle. The great majo rity of people are not entitled to
enrollments I want to say that in my investigation in an Ardmore
case last week I found an application including 7 members, which
caseé has not been passed upone éhere that case 1s docketed, and
Chdckasaw
they are demanding citizenship as phostaw Indians « gince the in-
stitution of that suit those 7 parties have come before this
Commission and holding up their haxds to Almighty éod, have sworn
themselves to be Chickasaw Preedmen, and have been placed upon
roll as chickasaw Preedmene They do not apply to the ;ommission as
India s but as preedmen. There is another case in which 13 men-
bers are admitted to citizenshipe. The. judgment of the Court says
their citizenship is by blood Thei r application in 1896 wasn?®t
as Chickasaw citizens, but as Chickasaw ﬁreedmen I beg the pardon
of this Commission for speaking of this: but I say the great moral
consideration shows that these nat ons should be protected, be-
cause the great majority of people in my opinion are not entitled
to be enrolled as Chickasaw and ®hoctaw Indians.

One other idea, and I shall close. The Tndians have become re
reconciled to the interference of the United States; the regard
that they have sent men who will properly consider questions of
law and judgments in accordance with the justice right and lawe
They feel that when this is at an end, they will become citizens of

the ynited Sta es, if their interests are protected under the law

they will certainly feel more kindly toward the United gtat es, when




I thank the commission for patiently listening to my discus=-
sions of questions of law. We will later on prepare and subnmit
to the Commission a brief, containing a careful schedule of all
the laws with referenee toc the adoption of intemarriege, and our

views with regard to the construction of those laws.




DEPARTMENT OF THE INTERIOR,
COMMISSION TO THE FIVE CIVILIZED TRIBES.
MUSKOGEE , INDIAN TERRITORY, Nov. 21,1899.

Afgument of George A Mansfield Esq., before the Cormission
to the Five Civilized Tribes:-

Mr. Chairman, and members of the Commissicn: This talk of
mine to the Commission, will necessarilally be very rambling, be-
cause I shall take up certain things in the argument of these
gentlemen, following in the course cf their arguments, to answer
them where they havemade pointse.

I shall answer the arguments of Mr. Herbert so far as his
argument proper is addressed toc the Cormission, and!I shall endeave
cr to eliminate them, where I do not consider them vital to this
questicn, and will consider those two points alonge

Now, I think the rights of intermarried and adopted citizens
hinge“upbn"fhis treaty of 1866, and the propér”cpnstruction of
articles 38 and 43. So I shall discuss that briefly, and then T
shall address myself to this question of Court judgmentse I
do not know that the Commission, even from what has been said,
fully appreciate the position we teke in this matter. Mr. Cornish
has presented it very ably, and very fn his opening
statement, And if these gentlemen were present, I would sy in
compliment andfairness to him; they have said during the progress
of this argument, that there was nothing in that question; they
have made light of that questicn, and lr. Herbert in his>0pening
argurnen t was inclined to refer sarcastically to Mr. Cornish, but
as a professionalman, although he is young, I knew from his man-
ner, that the argument had gone home to him, otherwise he would
not have attached so much importance to ite There is a courtesy
due a young member of the of the bar. Mr. Herbert listened to
Mr. Cornish's presentation of this matter, and absolutely went to

pleces. Mr. Cruse in refering to him, refered to him as a young
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man, the same atrocious crime that was charged against the younger
Pitt. Whike he is a young man in the profession, not having the
advantage of experience, I do not think that anybody would con-
tend-~Mr. Cruse, Mr. Herbert or anybody else would have success=
fully combatted it. As it was, I do not think they did.

Mr. palls made the remark this morning, that might be taken
as an insinuation, that this was some claptrap scheme for bene-
fiting ourselves in a financial way. Gentlemen of the Commission,
there is sare thing in @ r cm tenticn; there is a question for the
deepest considerg ion right along that line. I might give a brief
history of how we regarded this matter. We were at Hartshorn, and
we app emched this questiocn with minds unbilased. I believe every
Indian is equal in those particulars who seek their their property
rights in the territory. At that time, we hadn't worked 1long
in the harness, so as to work up any enthusiasme I saw these judg-
ments, and turned to my par tner, Mr. pornish, and said it appears
to me those judgments ought to be against both nationse. It struck
him like a burst of sunlight; so it will appeal to any mane
These two ﬁoints I am going to present to the Commission, and I
want to present them fullye I am going to say this upon this
proposition of Court judgments. T do not believe there is within
the car fines of the United States of America one lawyer of ability
that will say he believes that judgment to be valid and binding
against anybody for any purpose whatever. If so, it is the first
time in the history of jurisprudence, that a man's property rights
were ever taken away from him without due process of law, and
without notice of a judgment which upon its face does not purport
to include or conclude hime On the contrary, when confronted with
this questi on they take the position +that they do not intend to

embrace both Choctaw and Chickasaw Nations. They concede that.
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Mr. cruse mede an argument to the Commission this morning; he made
that sort of an argument a lawyer frequently makes when confronted
with a proposition he domsn't know how to answer, but seeks to a=-
void it and deals in generalities.

This commission is dealing with conditions never known be-
fore, in the history of the United States of America. Congress,
when it sent this Commission here to inquire into the conditions,
selected them with the view that they could come here bringing
their ripe experience of manhood, make a report of these fac ts

and after having done so, to act in a certdn waye. Then is it
true that moralconsiderations are to have no part in the judgments
of this commission? Is it true that it is not proper for the
Cormissim to consider in any way the property rights, and the
wrongs to be done the Indian Tribes.

This does not apply to a case where theremight be a judgment
valid on its face. The Commission ought to respect them; we all
assune that. Now the commission was sent here. What were you
told to do? These gentlemen get up Zhere, and there is one thing
the best of them cannot get out of their minds, and that is that
the Indian people camnot waive a right, or that estoppel operates
against them, empeclally by certain actse And I address Captain
fcKennon; I know him to be a lawyer; I beg the pardon of the Com-
mission, but he knows very well as a lawyer that estoppel does not
operate against the. The whole history of this legislation shows
that the ;m'ernment never has held estoppel against them, or that
they could be held to waive their rights. It directs the Commissinn
sent here to protect the interest of these tribes. That is the
history of this legislature; the Government which was the guardian
of these people said a certain condition existed here owing to

corruption. Not only the members of the tribes, but citizens of
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this caintrye A condition existed ad it should be remédied, and
congress sent the Commission here. Not only that,, but every

time the Commissicn went back and reported, Congress said toc the
the gommission come back with additiondal powere They said congress
did not permit the Indian to pad hié rolls of citizenship,rbut
struck from them all names placed there fraudulently or without
authority of lawe. They sald to you go and stand like rocks in
this sea of corruption, and weed out and resist all that should nt
not be there. That is what the Commission is here fore. So this
Commission were sent here to bring their ripe experience in human
affairs, to carry out your instructions in accordance wit'h the
custdms and usages and the tribal laws, and maintain all that were
valid in consideration of the treaties preceding them, in accor-
dance with thate That 1s what the pommission came here to do; they
came here for that purpose. The question that now confronts the
commission is whether or not certain classes of persons should he
enrollied here. @gentlement of the Commission, even as clear a
headed lawyver as Mr. Herbert while suffering from the in
which he had fallen, wound up by certifying that he had a cli-
ent who had enjoyed a rich farm for 17 or 18 years, which he

would have to forfeite If it were in one of the states, not only
would they téke away from him the land in a suit in ejectment,

but they would fa ce him to account for the rents and profitse.

The supreme court of the United 8tates has sald that everybody
that came in here, came with a knowledge of these conditions, and
nowhere has any vested rights. The Commission has always thought

, and we as lawyers have understood that there is no vested right.
You remember Judge Yancey Lewis before Judge Clayton, presented
that question, presented it in a very able manner; and the concensus

of opinion was that there could be no vested rights in India n
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So we may consider there is no such thing as a waiver of rights;
there 1is no such thing as being estopped; those technical rules of
law do not applye. MNeither is there any such thing as aaybody ac~
quiring a vested right.

The government, in dealing with this Indian question has never
granted authority to deal with the Indians in a political way. By
these laws we should take into consideration the end to be attained;
that is true, is it not? What stood in the way of the government
interfering with the tenures by which the Indians had these lands;
by patents from the governmment. They inserted in the treaty of
1866 commencing about Art. 11, I think, and going up to Art. 37, they
inserted such provisions as practically exist today in the Atoka
agreement; the general scheme was to establish land laws, to take
charge of the Indian property, distribution of school money, allot-
ing the lands in severalty, and to deal with the town site question.
It is not necessary to read 211 these sections to the court; the
eourt ecan turn te it and read it, but theé scheme of the proposi-
tion was just this, that if the agreement had heen binding on the
Choctaw and Chickasaw people, there would have been no necessity
for the nmaking of the Atoka agreement; the government would have
already secured their signatures to the treaty that the government
strove to get them to adopt. And this gquestion was discussed by the
ablest constitutional lawyers in Congress, and they all held that
some such action was necessary to aid and assist in providing for
the holding of these lands in sever:lty. That is the history of
the treati of 1866, and as apnears, those articles were never adopt=
€d; they were simply referred to the Choctaw Nation, and the govern~
ment and the Indian people ratified the remaining articles of this
treaty, but the government has never endeavored to acé as to those

articles atall; simply passed supplementary laws; but this has
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question. As to inter-married citizdns, I will turn to Art. 38.
That reads in this way: I will first state my construction of it.
In 1866, the Comnmission will first take notice of the fact, here was
the United States government, all-powerful, treating with these
Indian tribes. The Commission know it is true of an Indian; he is
wary of Xxdiam written words; he wants vou to repeat it to him, so
that he may repeat it to his Tellow men; they understand it; they
do not understand written language. This treaty was entered into
at a time when no Indian had a thought that the land, six hundred
and forty acres, would be parcelled out to him by the goverhment;
the Indian had no thought of owning land like he would a horse; he
- could not understand the parcelling out of the soil that God had
put him on; he could not comprehend these things in 1866. He could
not anticipate the clearing of lands and building of little towns.
The great mass of people at that time laughed at the idea of allot=-
ment. Mr. Telle stated in his remarks to this Commission the other
day, that he could remember the time himself, when, if these people
were told that the time of allotment was coming, they would laugh
at it; that you never could make the mass of people belleve it, and
they never ratified these articles with that understanding. How
are we to const;ue Art. 38 without taking into consideration, by
some means, the conditions surrounding the people that made that
instrument? The Indian people will tell you that they never in-
tended giving the right to anyone, that would result ultimately

in the allotment of lands to him and the members of his family.

The white man came in here and married among the Indian people;
they never permitted him to live here as a citizen. These men oc=
cupied the public domain, just as they were permitted to use the
water and breathe the air of these Indian reservations. If one of
these white men committed an oTfense azainst the tribe he said: "I

am a IInited States citizen. and he was vnrotected as such. If an
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desired to put a stop to that. The white man came in here and lived
among them, used the free range, let his stock run O6n the public
domain and married into the Indian tribes. Art. 38 says: "Every
white person who having married--you will notice the construction
Mr. Herbert gave, a construction most strong against the Indian--
who having married a Choctaw or Chickasaw, resides in the said
Choctaw or Chickasaw ation, or who has heen addpted by the legis=-
lative authoritiés-%- or who has heen adopted--having been married
or who has beeh marfied—--— here is where he substituted. What is
he to so? He is to be deemed a member of said nation. Is that
making him an absolite Indian? It could not have conveyed any guar=-
anteed right permitting them to come in here, dividing up the In-
dian's property, and if they had thought of it, where is the strénge
construction in this article? To divide up the Indian property
amony;; people who are not members of the Inllan tribe. There is no
authority to do dt. It is not to be presumed that they are violat=-
ing thelr part; they were to be deemed members of the nation. What
is the object of all this? The Choctaw people have passed many laws
that are valid, but many of these things they have no right to do.

I think it the duty of the Commission under the laws that empowered
them to act that they shall take this Choctaw and Chickasaw law in-
to consideration. The Indian discussed just as fully as the white
man did, all the provisions of the treaty. This treaty gave rights
to everybody who might contract marriage after that time--who have
ing married or been adopted a citizen in the future time---everybody
in the future who having been adopted was to have these rights.

Art. 43 says: "The United States promise and agree that no white
person except officers, agents and employes of the government, and
of any improvement company, Or persons traveling through, or tempor-
arily soujourning in, the said nations, or either of them, shall be
permitted to go into said territory unless formeikly incorporated and

naturalized by the joint action of the Choctaw and Chickasaws, ac=
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was naturalized by the joint action of the two mations, and formally.
In other words, they threw out every safeguard they could around
them. " But this article is not to be construed to affect parties
heretofore adopted, or to prevent the employment temporarily of
white persons who are teachers, mechaniecs, or skilled in agricul-
ture, or to prevent the legislative authorities of the respective na-
tions from authorizing such works of internal improvement as they
may deem essential to the welfare and pposperity of the cormunity,

or be taken to interfere with or invalidate any action which has
heretofore been had in this connection by either of the said nations
Art. 48 then details the nature of the persons who are to be law=
fully admitted. This article is not to be constPfued or consideréd
s0 as to interfere with any action heretofore taken by said nations.
Gentlemen of the Commission, this seems to be the natural construc=
tion of this treaty. My construction will not please the gentlemah
on the other side because there are not many of these people that
got in here before 1866, and since that time I suppose it would be
difficult to find anybody who had been formally naturalized and in-
corporated into these nations by either the Choctaw or Chickasaw
tribe; it would not please them; it would not please the people who
came here clamorous for their rights, from outside the territory. It
was not contemplated that this rich, Indian country was to be divid-
ed ups These inter-married citizens had not discovered how badly
their comntry needed them until the treaty of 1866 was made. Not

one of them could show he was lawfully incorporated into either one
of these nations; it was not understood, and never intended by Con=
gress that white men should share in this land. The Government ‘
recognized at the time of the purchase that it owed the Indian a

duty, and in placing the red man on this land, it did it to afford



a right until he has shown that he has heen jeintly admitted by
both of these nations. As I said bhefore, you cannot charge an In-
dian with a knowledge of what is taking place. The inter-married
people pught to have complained long ago. They acquaired nothing
’that could not be swept away by the hand that gave it§ et this
Commission mkewx force them to show that they have been formally
admitted by the tribes of both nations-- naturalized and incorpor-
ated into these nations-- and I take it the Indian people woudd be
satisfied with the results. The only way vou can avoid that conten-
tion is that the Indian allowed these people to come in here; while
they were not coming in lawfully, the Indian people allowed them

to come in.

Q. by Mr. Fredericks: Do vou contend that naturalization does not
carry with it any rights excepting political rights?

Nothing but political rights was ever conferred upon any citizen of
the Choctaw or Chickasaw Nation, and never intended to be; but that
1s a question for thiés Cormission to decide. We contend, and con-
tend stréngly, that they never acquired any rights; they know how
the Indian people held these lands. To my mind the position is just
as if one man would go to another man who had a farm for fifteen or
twenty yvears adjoining his property--a rich, bottom farm--and at-
tempt to set up rishts and claim an interest in the land. These
Indians have this land in cormon, each an undivided interest. On
that point I want to say there can be no dispute. Violent assaults
have been made upon the integrity of the attorneys for the Choctaw
and Chickasaw nat ions, charging them with impuning the integrity
of the citizenship attorneys. Is it possible that Mr. Cornishs'
presentation of this case should bhe taken to convey this meaning.
Mr. Herbert says so. " 'I faith, methinks my lady doth protest too

much." But if T mistake not in all these courts certain judgments
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have seen of Mr. Herbert that he is not responsible for these core
rupt practices. Judge Townsend is an honest man, bhut he was over;
whelmed with work. The attorneys who represented these claims were
banded togzether to rob these Indians of their patrimony, with a
riclji reward in view.

Mr. Herbert told us of an 0ld man whom he characterized as "a
prétty good sort of a vagabond", whose wife had got a judgment
against him without notice, and that this was atrocious. And then
he claims that he can take away the patrimony of these people on
Just that sort of a judgment. These matters are all to be consid-
ered by this court. In the first place, we knew as a matter of
common knowdedge, when it was known all over the country, that the
United States was going to plant the entering wedge which would jar
these people loose; that the United States had decided that some=
thing should be done; that they were going to allot these lands in
severalty. What took place then? These gentlémen plead every
technicality in support of their rights. They say that any judgment
or any document 1s right and lesal so long as it has the great seal
of the court on one end of it, and the name of the plaintiff on the
other. Why didn't Congress establiéh an office at Washington? These
gentlemen were sent here, one from the state of Minnesota, Who was
familiar with Indian conditions, and one from Arkansas, an attorney
of high ability, and Mr. Dawes, who was made Chairman of this Com=
ﬁission, and these gentlenen were expected to inform themselves of
the true conditions existing in the Indian nations, and to negotiate
and adninister their affairs in such a way as would be to theltbest
interests. A self respecting man would not come in here and ask
enrollment and allotment of these lands, to which they have no
legal claim or right, but one of these people from some part of the
country presents himself here, and demands what he calle his rights,
he appeals to the courts for "justice", and insists that he be recog-

nized as one of the tribe of inter-married citizens. In Atoka, a
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bers of the Choctaw Nation, about a sixteenth or thirty-second blood,
a very handsome and intelligent looking young lady, whose parents
lived in Missippippi, came here to he enrolled, having every reason
to expect that she would have her rights in “his matter. She was
told by the Commission that they could no nothing for her. She and
her parents had always expected that when she came, asking for al=
lotment, that it would be granted and she would be enrolled and eh-
titled to her share in the lands of this Nation. Right along behihd
her comes a tall, lank, freckeled faced Axkamxax fellow, Arkansaw
gstamped on every linement of his face, and applies to the courts

for admission, and he is admitted to citizenship upon a court judg=-
ment. I cannot see the justice of these things. These Indian
people have rights. I have the utmost respect for every gentleman
on this Bommission, but on behalf &f the Choctaw people we demand
that the Commission exercise all their powers of thought and mind
and judgment in dealing with this important question. The Indian
people think that in nine cases out of ten the Cormission has dealt
with them justly and right. It is a fact that our of some seven

hundred cases, the Commission has only enrolled some sixtv-eight

.

The Choctaw and Chickasaw tribes have every confidence in the
integrity and rulings of the Dawes Cormission, and the utmost re=
spect for every gentleman in the Commission. I have heard it hinted-
I don't know that it is true--but at least one case, Foster down
here, was interested in citizenship. This right was passed upon
by a master in chancery.

The Choctaws and Chickasaws have made such strides in civiliza-
tion as has¢ no other nation on the face of the globe; people have
come here from far distant points for the sole purpose of establish-
ing what they claim to be their rights to citizenship in the Indian

Territorv. "From Greenliandls dev monntadin 0 Inddiale eoral s+rand. "
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and every other point of the compassy they have poured in here. To
say that there have hbeen deeds done in this citizenship business
that would make angels weep, is no more than true. If I were a
chancery judge upon the bench, I would let all considerations in
these matters weigh and enter into my decisions, and not let this
burden be thrust upon a defenseless people; these Indian tribes

ask nothing but an impartial hearing; they ask nothing that they
should not have were their rishts protected, and decidedly, these
inter-married people are not entitled to this enrollment and allot=
ment, and the sharing in these lands and annufties that they asking.
I am not going to endeavor to go into these cases. I want to dise-
cuss what Mr. Herbert said for a minute. Mr. Herbert reads a Chick-
asaw law that he says authorizes these‘inter-marriages on page 315
of the Chickasaw laws. It was said that a certain man had heen
glving a great deal of trouble, and certain persons whose claim to
citizenship was giving the nation trouble, and the Nation went on
and had a Cormission, and provided that this Cormission should

pass on their rights and report to the legislature, and if they were
not reported favorably, they should be forever barred by the legis=
lative act. It is true that this commission was not legally organ;
ized. In the court cases they could have surmoned the Chief execu;
tive of each tribe; whether it was right or not, is only a na tter
for argument; it does not matter who ought to have been summoned; it
does not matter whether they ought to have surmoned every man, woman
and child, or the governor. What does the judgment say? It says,
John Doe et al against the Choctaw Nation; they do not make the
Chickasaw nation a party. The Cormission to the Five Civilized
Tribes was organized under a law which provided that it should pro=
ceed, and pass upon certain questions in a certain way, under cer-

tain methods of proceedure. What did the law provide? That these
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there is a provision for an appeal; the law does not provide how
service may be had; I want to know if it ién 't a fact that the
law of proceedure has been followed upon the part of these Indian
tribes? This law provided how the Cormission should go on with
its duties; it said you should come here and hear applications, which
the Commission has fdllowed out carefully; there was an appeal pro=
vided for; why not take an appeal and make both nations a party? .
Mr. Ralls finally landed on this propositionﬁt He said the reason
the law provided no means of giving notice was because the United
States Government was making this rule; that their rights would be
perfected; that the Dawes Cormission, the agent of the government,
and the guérdian of the Indians, was making the rule. We take it
that Mr. Ralls was t:alking to see what he could say on this subject.
If his contention is true, those judgments have no binding force
or effect; all we ask is that where the law says an appeal shall
ba taken it shall be followed; this is all we ask.

Mr. Herbert, I would presume from the mammer of the man,
and my limited acquaintance with him, might have presented this
matter more ably than any man who argued it. I think Mr. Herbert,
having carried these cases to the ﬁnited states courts, and his
ability as a lawyer, ought to have led him to present these ques-
tions as sfrongly as they could be’put. I think the only reason
he failed to do that is because no man can answer these questions.
No lawyer of repute, in the United States today, can say that he
understands these propositions. Let them all rack their brain and
§§?ch every authority in the land, and they cannot find one instance
where property amounting to twenty millions of dollars, or any
other amount, was ever taken away from a party upon a jusgment that
did not include his name, and show that there had even heen service

upon him. The United States granted patents to these people and

+their hedre ae ecdtdvena af +he Okoetaw and Chidinlacaw +rihea. and
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undivided right in these lands. If a person has a right in an es-
tate, you would not contend that service could be made upon the
other party or parties, and you would have a right to take a part
from them and a part from me, and thus diminish the other party's
share and diminish mine also. If so, I must have been made a party.
The constitution of the United States reads that property cannot

be taken from a person without due process of law. These courts
are right beneath the shadow of the constitution of the United
States. No on¥ will contend against the great government of the
United States. The government is wise in whatever it Xaksxxx® un=-
dertakes to do, but when it ran up against the title, it paused,

and the ablest men in Congress said, thus far can we go but no
farther without the consent of the Indian people. This Congress
knew what it was talking about, of they never would have said it.
Then they sent this Cormission here to treat with these Indian
tribes. The second section of the Curtis Act pnrovides: "That when
in the progress of any civil suit, either in law or equity, pending
in the United States court in any district in said territory, it
shall appear to0 the court that the property of any tribe is in any
way affected by the issues being heard, said court is hereby author-
ized and required to make éaid tribe a party to said suit by serviwe
upon the Chief or Governor of the trbbe, and the suit shall there=
after be conducted and determined as if said tribe had been an
original party to said action." This act provides, clearly and
distinctly that wherever the property of an Indian tribe shall be
involved, the judge of that court is authorized and required to
make that tribe a party to the suit by service, &. Is not this
plain enough? What more forcible language could this Honorable Com-
mission want on this most importint matter? It clearly showed that
Congress realized that the Indian's rights could not be curtailed

and appropriated in this outrageous manner. It has been a problen
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Judge Clayton said th:t all he could do was to pitech in and go
through and do the best he could with these judgments. I do not
think that reflects upon him at all, and I am not criticising him.
We have all of us studied about these matters, and are all in doubt
about them. This Sec.2 of the Curgis bill says "The court is hereby
authorized and required®-this is a mandatory statute. "And to make
said tribe a party to said suit by service upon the chief or gover-
ner ¢f the tribe, and the sult shall thereafter be conducted and
determined as if said tribe had been an original party to sald ac-
tion." Not only was it necessary to serve notice upon this nation,
but alsc that after that, the suit should be determined as if that
nation was the original party. Congress has made provision for
that; they knew it could not be done without them. What if the
property of this tribe was in controversy? There has been no ser=
vice upon them. You can walk past a court romm, Or you can even
walk into a court room, and see one man suing another for your
property. You simply say: "Let him go ahead; it can afféct my
rights in no way; that execution is not against me." The law does
not enable property rights to be taken away from a man without due
process of law. A man would not be safe in hilis own home if that
were the case. A man may even pass into a courthouse and listen

to the progress of a trial regarding his own property, and that
involves his rights, and a judgmént wQuld not be good as against hin
if there had been no service upon his as agaxx to the trial.v I have
studied about this ma tter for monthé{ and I must confess, so far as
I am concerned, I camnot make it clear to my mind. It may be clear
to this Cormission. I am like Mr. Ralls when he said he would like
to see the color of the man's hair"&c. It was a common saying

among the Indians that all the right he acquired was the right to

be whipped on the back. I heard zbout one man, a big fellow, who
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l1ike to seethe color of thé/;;n's hair that could make him stand

up and take that. Not long afterwards, he was arrested and punished,
and the same Indian laid it on good and hard, and when he got through
the man stuck his head around and said "black" Mr. Ralls this morn-
ing, stated the reason why the court did not provide for some kind
of service; it is all simple enoughd there is nothing in it that
camot be answered. This gentleman was taken by surprise by the
springing of this question. Mr. Cruis excited my arusement this
morning; he is like the doctor who was death on fits; when he got a
bad case he did not understand, he would throw his patient into
fits, and then cure the fits; When diven from every other defense,
they wander off into estopple and waiver. He tries to hold the
court as bound not to let in any other questions but these. Again,
he rather plead that he was taken by surprise in this matter. He
ought to be, as well as Mr. Cornish, who has been here and dealt
with these citizenship matters for ears. I hope I may be pardoned
for presenting this position. What is Mr. Herbert's defense to the
cour* cases? He is surprised with this situation. What di? he say
in reply? The only -ay we can excuse him is that he was so dazed

by the effects of that blow that he could not recover himself.

Mr. Herbert was driven to this position. IA know the Cormise
sion is acting under and is surrounded by embarrasing circumstancés
in the matter of setting aside these judgments. Mr. Herbert comes
here with arguments that he claims to be convincing? Let him comne
with one reasonable argument. I know he has made the very bhest
‘answer he could under the cirsumstances; he has done the very best
he counld do. They argue that the Cormmission is firmly bound by
these court decisions. That depends on whether the Commission
says that the decisions are binding. Our contention is that they aee
not legal judgments. What purports to be a judgment? They endeavor

to come here and take away this property without authority of law.
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Choctaw nation. I may be living in the Choctaw Nat ion, and thereby
be a citizen of the nation, but not a member of the tribe, and
not entitled to share in their money, but owing to certain provisions
of law I am permitted to live here under certain rules and regula=
tions of law and conduct my business. I am a citizen but not & nem-
ber of the tribe. They showed this difference between allotment and
enrolliment

If these judgments are valid judgments, you are obliged to en=
roll them. The Indian people recognize that the Cormission has
exercised care, and is doing all it can to protect their interests.
They have learned to rely upon this Cormission; upon its justice,
mercy and protecting powers.; they dread these courts and court
proceedures. As Mr. Cornish suggesédd, they are willing to abide
by the admissions to citizenship made by the Commission.

This is our view of the matter: We claim that none of these
judgments are good hecause they dq not purport to be against the
two nations; as they stand they have no force nor effect; yvou
cannot enroll a man unless he is entitled to enrollemnt. I want to
read to this Commission, from the Report of the Cormission on lMiss~
issipni Choctaws: "Provided however, that no part thereof shall ever
be sold without the consent of both tribes, and that said land shall
revert to the United States if sald Indians and their heirs become
extinet or abandon the same". How can they take away these lands,
when the government of the United States says that they shall not
be sold without the consent of both of the nations. .It could not
bind the Chickasaw people if these judgments were against the Choc-
taws, and it could not bind the Choctaws &f the judgments were agains
the Chickasaws. Itsays: "If the Indians and their heirs become ex=
tinet"s Think of some ¢f these peonle that are claiming to be
heirs of these Indian tribes! Think of some of these people who are

claiming, who attempt to come in here and walk away with a share
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that character! If it is permitted it will be the first time in
¥he history of this country that a man's property was ever taken
away from him without due process of law. It could not be éffective
under any authority in any case in which he was not a party. Can
the Conmission say under thelr oath and as the guardians and pro-
tectors of these Indians, that the choctaw people were a party to
those judgments in a legal sense?

I want to ask you one question: @an any of you point to one
of those judgments which does purport to make the Choctaw tribe
a co=~party to the proceedings? Don't all answer at once! Where is
their right or authority for this?

By lr. Fredericks: I will answer if you ill give me time. Imn
acting not only upon their dutles as Commissioners, but upon the
laws, the Commission knows that the customs and usages of the na-
tions have had to control them as fo who should be their own citizens
themselves. They have it within themselves 10 say vho shall be
¢itizens."

There exists an able article by Payne which every student of
law knows: That a party cammot effect a title exdcept by joint ac-
tion. The government said in 1866, that no person should be admitted
to political citizenship without being first Tormally admitted in=-
to both nations. I believe these actions have been taken without
authority of law. The Commission has said in voluminous reports
at various times, that it has done this, and done that. You cannot
affect property rights in these cases without joint action. Here
is property to the amount of twentyfmilliodé of dollars to pass
title upon just such worthless judgments as these are. I tell you,
the more & examine into and try to answer these questions, the far=
ther afield I get on these propositions. ,

My

Phere has heen a creat deal of stress laid upon the decisions
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should be as to the legal enrollment of the citizens of the Choctaw
and Chickasaw Nlations, and if a person comes to this Commiss ion
asking to be placed on the rolls, if he is not entitled to citizen=
ship, his name should not be placed on these rolls. These people
contend that if these names are placed on the rolls it will not
jeopard the ripzhts, priveleges and property of these two natilons.

It is not the desire of these nations to contest these matters, nor
to question the work of the Commission. These nations have no way

of remedying this work, once these names are put on the rolls and
certified up to the Secretary of the Interior? The purpose for whid
this Cormission is making these rolls is to get these matters in
shape so thét these lands may be allotted, and it is the duty of this
Cormission, unless an applicant shows himself entitled by reason

of already being on the roll, to refuse to enroll him. This Com-
mission is proceeding under the law that when the rolls are made and
approved by the Secretary of the Interior, they shall be final. Gen=
tlemen, this will be our last appeai to you for the eighting of |
these injustices. The Supreme Court of the United States has passed
upon this question, and thdt this Cormission has jurisdiction in
these allotment matters whereby the lands of the Indian Territory
are to be divided. There is involved an immense amount of proper tye=
jeint property--of these two nations, which they are asking you to i
divide up among people who claim that they hold judgments of these
courts. Wo ask you to think of the vast importance of this conten=
tion. Hach one of these judguents will diminish the joint posses=
sion of these two nations 550 acres, and there are about six hun=
dred judgments.

Qs In case the Commission refuses to enroll, what court could
the applicant go to?
Ir thé Commission should unlawfully refuse to enroll them,

they could ask the court to mandarms thema. If that 4a a valdiAad
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Judgment the Commission has no jurisdiction except as to the question
of residence; that is my view and if that is a valid judgment there
is no question about the residence of the party as long as the
Judgment stands; the Cormission must be ruled by it. Of course
you could not be mandamused. I do not know of any way in which the
.Indian tribes could contend agzainst it. I know of no way that they
can get into Court. Here is Mr. Telle, a man who is the Nation's
attorney, whom they have sent abroad an' educated, standing before
you and asking---

By Mr. Pearsons: I would suggest that Mr. Telle has a white
wife and she is on the roll.

He interrupts me to tell vou that Mr. Telle has a white wife
and her name is on the roll! My heart went out to him because of
the fact of his standing here before jyou, gentlemen of the Cormis-
sion, and regardless of all personal interest is endeavoring to
determine the rights of his people. This genitleman breaks in right
here to say that JMr. Telle has a white wife. He has a white wife,
and she is on the rolls, but he says, "Let my wife abide by the law"
He asks that the law be enforced, and whatever the effect of this
contention is on his wif's property rights is, he sayd: "Let her
g£0; let her abide by the law whatever it may be." Supposing he has
got a white wife, one in three thouéand people gathered here from
Arkansas, Georgia, texas, and every other place? He, as the Nation's
attorney for this Choctaw Nation, says, "Let her hew to the line, let
the chips fall where they may". Let mvery man alike, who is not in-
corporated in the treaty of 1866, go. That is justice, and We say
that if these court judgments are not correct, let them go too. The
Indian people ask no favor except that the law bé applied. These
people stand here wolf like, nothing daunted, and demand their pound
of flesh, and not only do they demand that, but If I were standing

here with tears in my eyes, making the last appeal before thé#s Com=
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that pund of flesh!™"
My relations with this Commiss ion have always been pleasant.
Captain IHcKennon, on the Commission, has been a lifelong friend;

he has known me from a boy up. This Commission is charged with

g§$ éut1es towards this tribe. I know it is the intentién'df
Céﬁﬁission to execute the law faithfully and conscienciously.
This Commission is a most important one.

You have my thanks for listening to me. I am sure that what=-
ever action you take in these important matters, that by your ac-
tion you will not add a blow to the fair name of our nation; you
will consider carefully the result, and will add no further burden
to those that.xxmxinthe nation is already labo}ing under, and will
execute the law in such a mamer as will refegct credit on the

Cormission and contribute th the welfare of these nations. Deal

out justice to Mr. Telle and his white wife, as well as to those
B who are not entitled to sitizenship under the law. Gentlemen, I

thank you.




