
DEPARTMENT 0? THE INTERIOR, 
COMMISSION TO THE FIVE CIVILIZED TRIBES. 

MUSKOGEE? IKDIAN TERRITORY, NOV.20,1899, 

Argument of Malven C o r n i s h E s q . , b e f o r e t h e Comriission t o 
t h e F i v e C i v i l i z e d t r i b e s / 

Mr Chai rman, and Gent lemen of t h e Comri iss ion: We a r e h e r e 

t o d a y , t o r e p r e s e n t t h e Chickasaw N a t i o n , and a r e h e r e i n o b e d i e n c e 

t o t h e c i r c u l a r l e t t e r of t h e Commission, s u g g e s t i n g t o a l l p a r 

t i e s who a r e i n t e r e s t e d , t h a t c e r t a i n q u e s t i o n s of lav; would be 

d i s c u s s e d b e f o r e t h e commiss ion upon t o - d a y and to -mor row, p r e p a r 

a t o r y t o c o m p l e t i n g t h e work of making t h e f i n a l rjsx3i: c i t i z e n 

s h i p r o l l s of t h e Choctaw and c h i c k a s a w N a t i o n s . Mr. M a n s f i e l d 

and m y s e l f r e p r e s e n t t h e ' C h i c k a s a w R a t i o n , and i n o b e d i e n c e t o 

t h a t c a l l , we a r e here t o d i s c u s s b e f o r e t h e Commission t h o s e 

q u e s t i o n s I f law a f f e c t i n g t h e i n t e r e s t o f t h e Chide asaw N a t i o n , 

and i n c i d e n t a l l y t h e i n t e r e s t of t h e Choctaw Natl on , b e c a u s e t h e 

i n t e r e s t o f t h e s e two n a t i o n s a r e i n t e r w o v e n , and i n t e r m i n g l e d 

and o v e r l a p p e d i n such a way, t h a t i t i s a b s o l u t e l y i m p o s s i b l e t o 

d i s c u s s t h e i n t e r e s t of one n a t i o n w i t h o u t a t t h e same t ime c o n 

s i d e r i n g t h o s e of t h e o t h e r . I d e s i r e t o s t a t e b e f o r e commencing 

t h e d i s c u s s i o n of t h e l aws of t h e s e q u e s t i o n s , t h a t I e s t eem i t 

an h o n o r t o a p p e a r b e f o r e t h i s commission on t h i s o c c a s i o n . T h i s 

Commission i s one of t h e mos t i m p o r t a n t t h a t h a s e v e r b e e n s e n t 

&ut by t h e U n i t e d s t a t e s Government a t any t i m e , o r u n d e r any c i r 

c u m s t a n c e s . I d e s i r e t o s t a t e f u r t h e r t h a t t h e Ind ian p e o p l e r e c 

o g n i z e t h a t when t h i s Commission s h a l l have p a s s e d upon t h e i n t e r 

e s t which t h e y have i n t h e i r hands t h a t the;'- p a s s upon i t i n such 

a way a s t o mee t t h e i r a p p r o b a t i o n . I speak of t h e s e p e o p l e , n o t 

t h o s e p e o p l e who have and may be e x p e c t e d t o have v / i t h i n t h e i r l i v e s 

and w i t h i n t h e i r f e e l i n g s and e m o t i o n s , t h o s e r a c i a l p r e j u d i c e s 

which have e v e r moved them. Those p e o p l e r e c o g n i z e t h a t t h e i r i n t ^ r 



#25 

e s t s aresafely in the hands of t h i s commission, and whatever 

t h e i r ru l ings may be, and whatever d ispos i t ion they make of t h e i r 

na t ion , they wi l l cheerfully regard i t , and cheerfully acquiesce 

in wliatever those ru les may be. 

The Commission has suggested two questions which shall be d i s 

cussed. In addit ion to that we des i re to submit other questions 

tha t ay ar ise* 

I sha l l f i r s t d iscuss the question of intermarriage and 

adopti on* ITow the only r igh t of the intermarried and adopted 

c i t i z en a r i s e s under the provisions of the t r ea ty of 1866, under 

a r t i c l e 38 of the t rea ty of 1866, which reads as follows: "Every 

white person, who, having married a Choctaw or chickasaw, r e s ides 

in the said Choctaw or Chickasaw nat ions , or who has been adopted 

by the l e g i s l a t i v e a u t h o r i t i e s , i s to be deemed a member of said 

ITation, .and sha l l be subject to the Laws of the Choctaw and Chicka 

saw ITat ions according to h i s domicile, and to prosecution and 

t r i a l before t h e i r t r i b u n a l s , and to punishment according to t h e i r 

laws in a l l r e spec t s , as though he was a native choc taw or Chicka© 

saw." How if we cannot locate the foundation stones upon which 

these r i gh t s r e s t s , i f we cannot locate the foundation, then in 

future discussions in future laws, in future t rea ty provis ion, we 

can readi ly see from what they ai"e arr ived affects us . I say the 

foundation of r igh t s adopted i s based absolutely upon a r t i c l e 38 of 

the t r ea ty of 1866. I t does not and could not r e fe r to future adop 

t i o n . The words are these : "Every white person who, having mar

r ied a Choctaw or Chickasaw llat ions, res ides in the said Choctaw-

or Chickasaw llat ions, or who has been adopted11, not who sha l l be 

adopted, but "who has been adopted. "By Legis la t ive a u t h o r i t i e s , 

i s to be deemed a member of said ITat ion" • How for what purposes? 

"And sha l l be subject to the Laws of the Choctaw and Chickasaw 
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fore t h e i r t r i buna l s , and to punishment according to the i r laws in 

a l l r e spec t s , as though he was a na t ive Choctaw or Chickasaw*" 

The cour ts have held—Judge Clayton and ^ownsend — that whenever a 

clause only r e fe r s to that clause which ends: "Is to be deemed a 

member of said Nation". Now I take i t that these people knew a t 

that t ime, what conditions they were going to meet, by i n s e r t i n g 

a r t i c l e 38. As Mr. Te l le , who i s a member of the Chickasaw ITation, 

recounted t h i s morning, there was a h i s t o r i c a l condition* If they 

had intended to confer absolute property and c i t izenship condi

t i ons , they would have said so; they d idn ' t say that* the d e c i s -

ins of judges Clayton and Townsend to the contrary, notwithstand

ing* I r e fe r to t he i r decisions v/ith a l l deference* They a re 

learned menf and I say the construction they put on a r t i c l e 3 8 of 

the t r ea ty of 1866 i s not the proper construction* We could read 

in t h i s way, and perhaps g<£her some l i g h t : "Who, having been adopte d 

by the l eg i s l a t ive a u t h o r i t i e s , i s to be deemed". Let us s u b s t i 

t u t e ; we haven' t a dictionary* Where "deem" i s not absolutely 

i t i s condi t ional ; leave out the words aid s^r, who, having been 

adopted, i s to be, for a p a r t i c u l a r purpose, considered to be , not 

a c i t i z e n , but a member of the nat ion, for j u r i s d i c t i o n a l pui^poses* 

And s h a l l be t r i ed and subject , in a l l r e spec t s , as though a na

t ive born choctaw or Chickasaw. Leaving aside the construct ions 

courts have put on i t . And considering what those people sought 

to do a t that time, and considering the coi d i t ions they intended 

to meet by t h i s provis ion . If they had intended a r t i c l e 38 would 

have reference to subsequent adoptions they would have said so* 

#0r who has been adopted". They don»'t ad "and who sha l l he rea f te r 

be acbpted", but "who having been acbpted. They don** say s h a l l 

be, or i s to be, but " i s to be deemed a member of the ITation" for 

a s p e c i f i c / purpose. And t?a t purpose was anamm*tai hv Mr* T<=m» 
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to be met, and was met by Article 3® of the treaty of 1866. 

How if the construction I place upon this is the proper construc

tion, that would mean that the adoptions and marriages which were 

prior to the treaty of 1866 confirmed to wriite men* That is all 

Article 38 of the treaty of 1S66 intends to do. Those "who, having 

married or who has been adopted, are confirmed to those rights. 

How they did intend to justify adoptions in a certain way under 

the treaty of 1866. They did not add that in article 38 of the 

treaty of 1866; if they had intended to they would have done so, 

and said so. In article 43, the United states promises and agrees. 

Mr.Telle drew the distinction between adoption and re-admission* 

Up to September 1896, it was in the power of Council to readmit, 

and that is what is meant by re-admission* That is not adoption, 

as I" understand it. Let us see how, under the treaty of 1866, 

white people could be adopt ed* Under this treaty, the United 

States promise and agree that no white person, except officers, 

agents and employes of the Gov ernment and of any internal improve

ment Company, or persons traveling through, or temporarily so

journing in the said nations or either of them. Those are excep

tions of course; those shall passthrough and have those privileges. 

"The United States promise and agree that no white person, except 

etc. isrhall be permitted to go into said territory, unless for

mally incorporated and naturalized*" If we would stop ther^, we 

couldn't say what they meant; but we will continue: "Shall be per

mitted to go into said territory unless formally incorporated 

and naturalized b̂r the joint action of the authorities of both 

ITations into one of the said Uatl ons1^. If they should be natural

ized and incorporated into one nation, they would be a citizen 

of that ITation, but when they come to acquire property they would 

take possession of only joint property, because the land would be 
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joint property, and before that nation could be bound, bouth 

should be bound. In other words, the two nations should join, 

in order to adopt into one of said nations, Choctaw of Chickasaw, 

according to their laws, customs and usages. ITow the next clause 

throws light upon the intention of the parties* "But this article 

is not to be construed to affect parties heretofore adopted," but 

the inference is that it is to effect parties hereafter adopted. 

That is the way an manner of adoption under the treaty of 1866. 

MIs not to be construed to affect parties heretofore adopted. 

Article 38 confirms the rights of those heretofore adopted, be

cause it says the rights of those heretofore adopted are to be con

firmed. w0r to prevent the employment temporarily of white persons 

who are teachers, mechanics or skilled in agriculture, or to 

prevent the legislative authorities of the respective nations from 

authorizing such works of internal improvement s as they may deem 

essential to the welfare and prosperity of the community or be taksn 

to interfere with or invalidate aa y action which has heretofore 

been had in this connection by either of the said Hat ions. That 

cnngress had an idea which has been applied to the treaty of 

1866, that it can only refer to marriage and adoptions prior to 

that; they cannot be adopted, only in article 43 of the treaty of 

1866, w?iich provides that before a white person can become a 

citizen of either nation, it must be by joint action of both na

tions, because he takes property which belongs to both nations, 

which is joint property and capable of being effected only by 

joint action « I hope I have made my construction clear to the 

0ommissi<5i. 

There is one other question. We can best determine what 

they intended to do, first by what they said, and inquiring what 

construction they put upon it. Let us see how the Chickasaws 
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regarded that mattei^ thereafter* section 7 of the General Provis

ions of the Chickasaw constitution provides: fit was adopted 

shortly thereafter! ""Every white person, who having married a 

Chickasaw Indian, or who has been adopted by the Legislative au

thorities of said nation shallbe entitled to all the rights, 

privileges and immunities guaranteed to them only by the thirty-

eighth Article of the Treaty of 1866, with the Choctaw and Chicks 

asaw Indiaa s. Exactly a repetition of Article 38 of the treaty of 

1866. This provision is based on the treaty of 1866, which is con

clusive. "That every white person, who having married a Chickasaw 

Indian, or who has been adopted by the Legislative authorities of 

said Nation shall be entitled to aL 1 the rights, privileges aid 

immunities guaranteed to them only by the thirty-eighth Article 

of the Treaty of 1866." When the constitution of 1867 was adopted 

it contained a provision there which was in line with article 

33 of the treaty of 1866. Now the question has been raised whether 

or not that is the law of the Chickasaw Nation. I desire to address 

myself to that before passing on. They based a contention upon 

Article 26 of the treaty of 1866: "The right here given to Choctawn 

and Chickasawa respectively, shall extend to all persons who have 

become citizens by adoption or intermarriage of either of said Na

tions, or who may hereafter become such." Before taking that from 

the treaty of 1866, let us take the very worst fase of the case 

that can be imagined. The right here given to Choctaw and Chickas-

saws is contained in article 33 of the Jjreaty of 1866, which is 

the only article that provides that it must be by joint action af' 

the two nations, because it affects joint property. As Mr Telle 

suggests that part, which refers to the allotment scheme was never' 

ratified and is not now a part of the treaty of 1866. The ques

tion arises why is that contained in the draft of the laws of the 



every lawyer present that there was never a digest formulate* of 

any of the s t a t e s , that did not contain e r rors of the d iges t e r , 

erroniously placed by him nil in the d iges t . Why i s the Choctaw 

Nation to be bound by what is put there by the d iges t e r . The a r 

gument" in regard to s t a te laws wi l l apply. When the d iges te r 

makes an e r ro r and ca r r i e s i t into i t , i t i s not law; the s t a t e 

and people are not bound by i t and the courts v/il l not uphold i t . 

There are the laws of the Chickasaw Nation. 

Beginning on page 523 appears the Curt is act and the agree

ment— the grea t law tha t now has to do cvith property i n t e r e s t s in 

t h i s country. I want to say that the Curtis law as i t appears 

in the addition of 1899 to the laws of the Chickasaw Nation, i s 

absolutely erroneous. Here i s section 20, and from there i t skips 

to Section 22. Ovgfr here i s section 26 and i t skips to sect lor 

29; sect ion 27 and 28 are nowhere to be found. In that below 

section 32 i s as regacds the Atoka agreement. I beg the pardon of 

the commission for refer ing to t ha t . I s the Chickasaw Nation to 

be held because the Digester has made an error? Is the Chickasaw 

Nation bound by the c u r t i s Act because the d iges te r made an e r 

ror? That came about in t h i s way: The man who got up t h i s book, 

got an imperfect draft of the Curtis act-«an act gotten up by the 

Committee, and he d idn ' t get the f ina l draf t of the Curtis Act. 

He got the i n i t i a l d ra f t , and i t appears imperfect in the law book. 

So much for the e r ro r in carrying i t into Durant 's d iges t . Mr. 

Te&le undertakes to show and w i l l show that par t was never cm s id-

ered by the nhoctaw Chickasaw people as pa r t of the t rea ty of 1866. 

Now l e t us see what the effect of tha t wi l l be. Take the t r e a t y 

as i t stands with the allotment features in i t . The Indians did 

not agree to t h a t . The United States promulgated form of the t r ea ty 

as proper form of the t r e a t y . The Indians d idn ' t agree; they r e -
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tha t a l l intermarried and adb pted people shal l share in the a l l o t 

ment of land. Those provisions of the t rea ty of 1866 were not 

accepted by the Indian people. Therefore, i f a r t i c l e 26 with 

reference to white intermarried and adopted people, i f t h a t ' s law 

in t h i s country, i t i s law having been made so by main force on 

the pa r t of the United S ta tes . And if the United States has done 

or would do tha t , they v/ould v io la te the promises made the Indians 

in sect ion 2 of a r t i c l e 1 of the t r ea ty of 1855, which provides 

that t h i s property shal forever remain the property of the members 

of the Choctaw and nhickasaw Nation, t h e i r he i rs and successors; t 

That i s promised in the t r ea ty of 1855 ; and if the t r ea ty of 1866 

wasn't the law, i t v i o l a t e s the promise of the patent to t h i s land 

made in 1865. As I suggested, that i s not a par t of the t r e a t y of 

1866, and they cannot be bound by the imperfect draf t that ap

pears in Durant 's code. Mr. Telle suggested that the Choctaws 

and chickasaws have never agreed to tha t , and i t could not cer 

ta in ly bind the Indians. 

TTow I w i l l pass on. I t w i l l be remembered by the Commission 

that t h i s land was f i r s t patented to the Choctaw Hat ion in 1837, 

and the Chickasaws bought into th i s land. Under the t reaty p r i o r 

to tha t time the United Sta tes promises to patent to the Choctaws 

and did patent to the Choctaws; i t patented and conveyed t h i s 

land to the Choctaw Nation; then came the t rea ty of 1837 and the 

Chickasaws bought, into i t . , and came on down to the t rea ty of 1835 

whichwas a readjustment of the Choctaw-chickasaws with the United 

S t a t e s . Section 31 of the Treaty of 1855 provides: "Pursuant to 

act of Congress e t c , the United States do forever secure and guar

an tee" . What language could be more forcible? As I suggested, 

the foundation stone upon whichrests the r i g h t of intermarried 

and adopted c i t i z ens i s in Ar t ic le 38 of the Treaty of 1866. 
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which r e s t s the t i t l e of the cho ctaws and chickasaws to th i s 

land, found in section 2 of a r t i c l e 1 of the t rea ty of 1855: 

"The TTnited States do he reby forever secure and guarantee the lands 

embraced within the said l imi t s to the members of the Choctaw 

and Chickasaw tribes**. Not to the na t ion , but to the members of 

the Choctaw and Chickasaw t r i b e s ; " that each and every member of 

e i t h e r t r i be shallhatoe an equal, undivided in t e res t in the whole; 

Provided, however, no par t thereof shal l ever be sold without the 

cnnsent of both Tribes; and tha t said land shal l e t c . " I r e f e r 

to t h a t , because as I proceed, I wi l l apply another provis ion . 

"And t h a t said land s h i l r eve r t to the United States i f said In

dians and the i r he i r s becoire ex t inc t or abandon the sane." 

Now vi. t h reference to intermarried and adopted people there 

i s two questions to ask* F i r s t , are they he i r s of or successors of 

the Choctaw and Chickasaw Indians? The United States being the 

guardian of the Indians has said to them, that i t forever guarantees 

the land ambraced in said l imi t s to the members, t he i r he i r s and 

successors . 

F i r s t : Are these intermarried and adopted people he i rs of 

the Choctaw and Chickasaw Indians? 

Second: If so, was the admission of these adopted people 

by the jo in t action of the two nations? 

ITow the Indians; the Courts have always held and t r ibuna l s 

have held upon the question of adoption i t was a question which 

could be regulated by the Indians themselves. The Honorable 

Gentlemen who represents the appl icants in t h i s case was i n t e r e s 

ted in the case Both v s . Burnev 



#10 

ITow, I shal l b r ie f ly leave the general discussion as ide , and 

b r i e f ly ca l l the a t ten i ion of the cO E I K l i s s3.o n to the s t a tu t e s of the 

Chickasaw Nation with reference to intermarr iage. I have d i s 

cussed and given my opinion of the various laws of the Chickasaw 

ITation regula t ing in termarr iages . How I lay i t down, f i r s t , I 

donH think I have ever heard t h i s suggested before* Judge Town 

send in passing on the subject of intermarriage, lay down in h i s 

decis ion, that the f i r s t l icense law v/as passed in 1876. I w i l l be 

able to show to t h i s commission that there has been a lav/ evei^ 

since 1840 requir ing white men to procure a l icense before he can 

bee©mr a l imited member of the nat ion. Ky holding i s , if he 

complies with a l l the laws he acquiresno property r i g h t s , but can 

enjoy property r i g h t s so long as he 

There i s a law, ever since 1840 which requi res a white man to 

procure a l icense through the Chickasaw ITation before he can acquire 

any p r iv i l eges from the Chickasaw ITation. The commission knows 

that the Chickasaws bought into t h i s country in 1837 and became a 

pa r t of the Choctaw ITation On the 4th of October, 1840, the follow

ing law was passed; the Chickasaws had been here three years ; they 

came here in 1837, and in 1340 the Choc taws aid Chickasaws passed 

t h i s law. A n / &c^ i n r e l a t i o n to white men marrying in t h i s 

ITation. SECTION 1. Be i t enacted by the Legis la ture of the 

Chickasaw ITation for a period of two years , and be of good moral 

charac ter and industr ious hab i t s before they can procure a l icensed 

to marry a c i t i zen of t h i s ITation; Provided, fur ther , they be re 

commended by at l e a s t five good and reponsible c i t i zens of t h i s 

l lat ion, and of the County wherein they res ided, the county Judge 

being sa t i s f i ed with the p e t i t i o n shal l grant a l i cense to marry 

under exis t ing laws, and the non-ci t izens so applying for l i cense 

sha l l nay t± one do l la r and f i f ty cents . 



#11. 

That law was passed three years a f t e r the the Chickasaws, and 

while the chickasaws and choctaws were one Hat ion. 

The chickasaws remained in the Choctaw Nation u n t i l the t r e a t y of 

1855. The Chickasaws remained in the Choctaw Nation u n t i l the 

t rea ty of 1855. Up to tha t time they got aa idea that they wanted 

a separate government, and they v/ent over into the Chickasaw na

t ion and erected a separate government. They drew a p o l i t i c a l 

l i n e between the two d i s t r i c t s . When they went over and erected 

t h e i r government, they inser ted in the t r ea ty of 18-55 th i s pro

v i s ion : "The Government and laws now in operat ion, and, and not in 

compatible with t h i s instrument, shal l be and remain in fu l l force 

and e f fec t within the l imi t s of th i s Chickasaw D i s t r i c t , u n t i l the 

Chickasaws shal l adopt a cons t i tu t ion , and enact Laws, superce

ding, abrogating, or changing the same. " I have here a manuscrijfc 

culy c e r t i f i e d by the Secretary of the Chickasaw Nation, which i s 

a l icense 3s.w, passed by the Chickasaw Nation, as the Chickasaw 

Nation; that appears in t h i s book as having been passed on the 19th 

of October 1876. I waded through 8 or 10 big manuscript boxes of 

lav/ and found i t , and have i t duly ce r t i f i ed by the National Secre

tary of the Chickasaw Nation* The original l icense lav/ of the 

Chickasaw Nation was passed September 24th, 1875. I t is duly cer

t i f i ed by the National Secretary of the Chickasaw Nation, and pro

vides : "Be i t enacted by the Legis lature of the Chickasaw Nation, 

That a l l non-ci t izens shal l remain in any one county of t h i s Na

t ion for a period of two yea r s , and. be of good moral character ana 

indus t r ious habi t s before they can procure a l icense to marry HH&sr 

mxtm%tKgx%ggyyxmi:X*SULXKSMX a c i t i zen of t h i s Nation; Provided, 

fur ther , they be recommended by at l eas t five good and respons i 

ble c i t i z e n s of t h i s Nation, and of the County wherein they res ided , 

the County Judge being sa t i s f i ed with the p e t i t i o n shal l grant a 
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That i s the f i r s t l icense few ever passed by the Chickasaw ITat ion 

as a na t ion , and the f i r s t lav/ tha t repealed or abrogated the l i 

cense law of 1840, I wi 11 give the Commission my idea of why th i s 

law appears in t h i s book. I t wi l l be remembered tha t in 1876 

they got together t h e i r laws and repassed them; and i t w i l l be r e 

membered tha t probably 200 pages of law bear the signature bear 

the signature of B P Overton, and bear date of , "Approved Octo

ber 2, 1876. They got the laws passed, and theywent in of t ha t 

date ; there is no question of the genuineness of t h i s , aid i f the 

Commission des i res , we wi l l submit the o r i g i n a l . In 1.876 the 

Chickasaws struck out the §1.50 and had inser ted therein $50*00 

The l i cense law of the- Qhioka.Bavr nat ion remained u n t i l 1875, when 

i t v/as changed as provided in the cons t i tu t ion . Then i t was nec

essary to procure from the County Judge. I t was f i r s t | l . 5 0 and 

a f te r t ha t $50,00 was inser ted , and i t stands that way <&o-day • 

So much for the l icense law'of the Hat ion. 

With reference to t h i s question of marrying out, the f o r f e i t 

ure of the intermarried r i g h t , whatever i t may be . That i s found 

on page 270of the present ed i t ion of the Chickasaw laws : 

Section 2: Be i t fur ther enacted, That every United States c i t i 

zen who has heretofore become a c i t i z en of the chickasaw Nation, v 

who may hereaf ter become such by in te r -nar r iage and be l e f t a widow 
Ch ickasaw 

or widower by the decease of thewife or husband such surviving 

widow or widower sha l l continue to enjoy the r i g h t s of c i t i zensh ip 

unless he or she sha l l marry ai other United States c i t i z e n , man 

or Y/oman, as the case may be, having no r igh t of Chickasaw c i t i z en 

ship by blood, in tha t case a l l h i s or her r i g h t s as c i t i zens 

sha l l cease, and shal l for fe i t a l l r i gh t s of c i t izenship in t h i s 

ITation. My construct ion i s they r e fe r to such r i gh t s as would be 

required under the t r ea ty of 1866. That; i s what isknown as marry*-
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After the bonds of Matrimony have been entered in to , a f t e r 

the marriage r e l a t ion has been contracted, the question i s whether 

or not subsequent compliance would confer upon such white person 

such r i g h t s of intermarriage as the Chickasaw nation had power 

to confer. With reference to that I wi l l suggest t h i s : I t has 

been held by a l l the Courts, that marri ages val id where contracted 

are va l id everywhere. The c ^ i c ^ a s a w s never intended that the en

te r ing of the marriage r e l a t i on should be one thing, and the ac

quiring of property i n t e r e s t s should be another. They intended 

tha t white persons might come here and marry c i t i z ens by blood of 

the Chickasaw Hat ion, and whatever property r i gh t s i t carr ied with 

i t ; the r igh t of property should follow as an incident to marr iage. 

I t never was intended by them; I s ta te as my opinion. And i t 

seems to me the reasonable construct ion. 

They intended that the p r iv i l ege of coming in and marrying an 

Indian, should be extended and property i n t e r e s t s follow as i n c i 

dent. Let us take for ins tace a marriage contrat in the s t a t e of 

Texas; if that marriage is contrac ted according to the laws of 

the s t a t e where the p a r t i e s r e s ide , the marriage i s good as a 

marriage, but i t doesn' t carry with i t property r i g h t s in the 

Chickasaw na t ion or anywhere e l se , but i t i s good as a marriage, 

and w i l l be respected everywhere as a marriage. 

Q suppose those p a r t i e s come in to the Chickasaw Nation and des i re 

to comply with the laws of the chickasaw nat ion; then property 

r i gh t s would r e s u l t . My idea i s that the Chickasawsintended tha t 

the enter ing of the marriage r e l a t i o n , and the r e su l t i ng property 

p r i v i l e g e should be one and the same--that they should hot be 

separated at a l l . A man or woman cannot enter the marriage r e l a 

t ion unless he i s e l i g i b l e to matrimony. If he then has about 

him the exis t ing r e l a t i ons of matrimony, he cannot enter matrimony 

unless the ex is t ing bond has been dissolved. When he comes in 
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here and goes through the forms of matrimony a second time, n e i t h 

er par ty i s e l i g i b l e un t i l the previous bonds of matrimony have 

beendissolved. I t i s not necessary I apprehend to address myself 

to the bad fa i th by pa r t i e s who have come into th i s country, and 

endeavoring to aomply with the laws in order to get property . I t 

i s a mat te r of general knowledge, and i t would not perhaps be 

proper for me to do so; but my observation has shown me that there 

are hundreds of individuals who have come into th i s country and 

are endeavoring to comply with the laws for the sold and absolute 

purpose of property r i g h t s . Section 3, page 143 of the chicka-
i s 

saw laws &r& as follows: "That no marriage heretofore solemnized 

or whichmay hereaf ter be solemnized, between a c i t i zen of the 

United States , to confer any r igh t or p r iv i l ege whatever, in t h i s 

ITation, by again marrying another c i t i zen of the United S t a t e s , or 

lipon such other c i t i zen of the United Sta tes or t h e i r issue, and 

in case any c i t i z en of the United States sha l l have married a mem

ber of the Chickasaw ITation, and shal l have heretofore abandoned 

her, or should hereaf ter voluntar i ly abandon or separate from 

such member of the Chickasaw ITation, such c i t i z en of the United 

s ta tes shal l for fe i t al 1 r ight acquired by such marriage in t h i s 

ITation, and shall be l i a b l e to removal, as an in t ruder , from the 

l imi t s thereof." ITow one idea I desire to suggest in t h i s connec

t ion , the Commission wi l l observe that in refer ing to separat ion, 

the Indians used vords that i s not susceptable of misconstruet ion. 

"And in case any c i t i zen of the United States shal l have married 

a member of the Chickasaw ITation, and sha l l have heretofore aban

doned her , or should hereaf ter voluntar i ly abandon or separate 

from such member of the Chickasaw ITation" I merely suggest t h a t 

as inc iden ta l , to show that the meaning of tha t a r t i c l e i s as i t 

reads . So much for the laws with reference to intermarriage and 
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How af te r having disposed of t ha t , I desire to approach an 

ide a and contention and suggestion whieh i s r e a l l y the most impor 

tant t ha t wi l l be suggested by us , for the consideration of t h i s 

Commission, and I des i re to enter that with due deference* I de

s i re to approach tha t question with the deference to which i t s i s 

importance e n t i t l e s i t There are within the l im i t s of the Chnctaw 

and ^hickasaw Nations, more thai three thousand persons who hold 

judgments, or what purport to be judgments of the United S ta tes 

Courts in the Indian Ter r i to ry , and upon which they ask enrollment 

by t h i s Commission, in order that they might acquire a share in 

the j o i n t property of these two Nations, when i t sha l l be a l l o t t e d 

by t h i s Commission. 

Before entering a discussion of tha t , I desiz^e to sgr tha t 

the Chickasaw nation here and now enters a p ro t e s t against the en

rollment of those people by t h i s Commission* There i s involved 

more than twenty mi l l ion do l l a r s worth of property which those 

people v/ho hold judgments of those courts and ask th i s commission 

to en ro l l them, are seeking to take of the j o i n t property of these 

two Nations—mere than twai ty mi l l ion do l l a r s worth of the j o i n t 

property of the two na t ions . I t i s not necessary to re fe r to 

the magnitude and importance of the contention, because the Commis

sion and a l l who ha ve had to do twith t h i s question know of the 

vastness of the i n t e r e s t and know of the importance of the questicn 

involved. More that s ix hundred people who have been admitted 

by the United St a tes Court to Chickasaw membership are asking th i s 

Commission to put them in possession of three mil l ion do l l a r s 

worth of property in which the members of the Choctaw Nation have 

an undivided i n t e r e s t in every inch and foot of i t . People who 

have been admitted by judgment of the United States court in the 

Indian Ter r i to ry ; more than two thousand are asking t h i s Commission 
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to put them in possession of three million dollars worth of prop

erty in the the members of the Choctaw Nat ion--©very member of the 

Choctaw and Chickasaw nation have an undivided interest in ev&ry in 

inch and foot of it. How let us see, that which we base cur 

protest against the enrollment of these people are these. The 

lands of the nhoctaw and Chickasaw Nation are held jointly, not 

i>i common; but every individual in these two nations are joint 

tenant sin the ownership of every inch and every foot of land in 

these two nations. Those who have Choctaw judgments have only 

taken judgments against the cno ctaw Nation; they have only made 

the choctaw Nation a party; they have asked judgment only against 

the Choctaw Nation, and onlytaken judgment against the Choctaw 

Nation- Those who have judgments against the ^hickasaw Nation 

have only made the Chickasaw Nation a par ty, have only asked judg

ment against the Chickasaw Nation, and have taken judgment only 

against the ^hickasaw Nation. What is the effect of that. The 

object and purpose of that application is to place John Smith who 

has been admitted by the United States Courts in possession of 550 

acres of land which belongs to every individual member. 

He has not made each individual of the Choctaw and Chickasaw Nation 

a party. Neither has he made the haads of the Nations a party, 

but against one nation only, and he has proceeded against one natinn 

when it is the joh t property of the two nations as promised and 

guaranteed by the United States. It may be asserted that if 

John Smith comes with his judgment against the Chickasaw Nation, 

and if the Commission places him on the roll, that that act doesn't 

put him in possession of the land. That would be falacious. We 

/ have only to look at the policies of the very laws in which the 

/ commission is acting. The very object of the laws of 1896 or 1898 
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of the joint property; that is the purpose of thla roll. There is 

no such thing as a court of citizenship contemplated by existing 

law. This commissionknows nothing of the political privileges of 

the Choctaw or Chickasaw nation. With that, it has nothing to do. 

It is instructed under existing laws to make such a roll as will 

enable then to allot these lands to the citizens of these nations* 

In order to entitle John Smith with his judgment; in order to en

title him to allotment, he must show himself entitled to that for 

which the roll is to be made, to wit, the allotment in severalty 

of these lands. In order to perfect that right, two things are nec

essary by this Commission. First,he must be enrolled; Second, 

this allotment must be made. Those terms are interchai gable. To 

omit either of these steps would destroy his right. To do either 

wrong or erroneous, would jeopardize property interests of these 

two TTatinns, which are at stake. How I v/illmake a brief illus

tration, and pass to the construction of the laws and treaties of 

the United States that bear upon these questions from the time the se 

nations have been nations, down to the present time. The contin

ued and united policy of the Government has been that they should 

be joint owners of the property. The two nations occupied them 

jointly. Suppose that six parties consulted together for the pur

pose of organizing some commercial enterprise. Suppose that in 

the preliminary discussion of the details of that movement one of 

them drops out, as it is commonly termed freezing out, and five 

of them continue and perfect the organization of that enterprise. 

Let us suppose that the sixth man who has been frozen out or been 

dropped out; suppose he comes up six months thereafter aid demands 

that he be admitted to the rights and privileges and benefit of tht 

that concern. Suppose he has paid his money into it, and for 

any reason is not present when the final organization is made. 
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He comes up six months the rea f t e r for the purpose of a s se r t ing the 

right* Would i t be contended for a nonent i f he entered the court 

i t would not be necessary for h±n to jo in the five j o in t owners 

in order to be recognized inhis r ights* 

Would judgment against two of the five ; would i t give him the 

benef i ts of that for which he went into court ; I t v/ould ce r t a in ly 

not be held that he xs could proceed that way; but before he can 

bind the jo in t property i t i s necessary tha t the jo in t owners be 

made per t i e s to the proceeding which seeks to effect the j o i n t 

t i t l e to the property* I t might be suggested by some that the 

admission of John Smith as a c i t i z en would not affect the r i g h t s 

of the Choctaw nation i f i t i s not divided. They would not con

tend for a moment that when John smith i s enrolled as a Chicka

saw, he swells the membership of the Chickasaw and diminishes the 

aggregate allotment by the value of h is own allotment* And i f 

six hundred are admitted, they have the aggregate allotments are 

diminished by six hundred times one allotment or six hundred 

times five hundred and f i f ty acres of land* The t e s t to apply, 

whether or not that i s in jur ious ; does that effect the i n t e r e s t of 

the Choctaw ITation* I think tha t would be readi ly answered in the 

af f i rmat ive . The second i s , does such p a r t i e s whose r i g h t s have 

h^en e f fec ted . Is he a party to tha t proceeding? John Smith has 

a chiofcasaw judgment that wi l l diminish the aggregate allotment by 

550 a c r e s . T'he six hundred c i t i z ens admitted by Judge Townsend, 

i f enrol led w i l l diminish i t by six hundred times 550* The value 

of each man's allotment wi l l be correspondingly decreased. Having 

seen tha t the Chickasaws are injured by t h i s judgments, the question 

i s , have the Chickasaw ITation been a par ty . The question i s , 

does i t injure the members not par ty to the s u i t , and second has 

that person been a party to the s u i t . Is John smith ' s judgment 
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been toward regarding this as common property* In 1834 the chicka-

s&fte sold out in Mississippi, and moved out in this country. I 

wait to address myself wo the policy of the government with ref

erence to this question, in 1832 the Choctaw people finding them

selves oppressed by being made subject to the laws of the United 

States, being ignorant of the laws of the white mai • Rather than 

submit to this, they prefered to seek a home in the west where 

they might live and be governed by their own laws, and believing 

they could procure a home providing they had themeans. f£i# pres

ident has heard the complaint, and like them does not believe they 

can be satisfied, and being desirous of relieving that Very great 

calamity has sent a commission, General john Coffee, and 

made the treaty of 1852* The promise of the united States was to 

see that this was done. Following the treaty of 1834, the (jhî ca* 

saws are about to abandon the home which they have 1 ong cherished 

and loved; they still hope to find a home somewhere west of the 

Mississippi" River. Then in 1837 after the preliminary arrangements 

had been made and gone through ith, the treaty of 1837 was made, 

in which they bought in with the Choctaw nation. This contract of 

purchase between the Choctaws and Chickasaws to which the United 

States was a party and to which the united States was a witness. 

Article one of the treaty of 1837 : "It is agreed tby the Choctaws 

that the chickasaws shallhave the privilege of forming a district 

within the limits of their country, to be held on the same terms 

that the Choctaws now hold it except the right of disposing of it, 

which is held in common with the Choctaws and Chickasaw s, to be 

called the chickasaw District of the Choctaw Hat ion, to have and 

equal representation in their General eountil, and to be placed 

on anequal footing in every other respect with any of the other dis

tricts of said nation, escept" The landed property was to be heldii 
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are held in common between ties? two na t ions . The words r e f e r to 

separate money of the nhoc taw or Chickasaw Nation. I t gives them 

power to deal with the i r separate funds, separate property, without 

consult ing the other na t ion . Before I pass to the provis ions of 

the t r e a t y of 1855, I des i re to ca l l a t t en t ion to the choc^aw 

pa t en t . This had previously been patented to the United St&es by 

the phoctaws and Chickasaws bought in , under the provision 6f the 

t r ea ty of 1837, and under the provision of the t r ea ty of 1555, 

the United Stet es reaffirmed the conveyance of land to the Chicka

saws, and specified jus t how i t should be held. 

Nov/ the patent of the Choctaw Nat on, which la in the year 

1342, the united St fit es under a graat special ly to be made by the 

president of the United s t a t e s , to be made by the ^hoctaw Naton. 

"Know ye that the United Statesof America in c^nsiderat ion of the 

promises, and in execution of the agreement and s t ipu la t ion ****** 

* * * * * * * * * * * * * * * * 

That was in 1542. Nov/ when i t came to make the t reaty of 

1855, i t was a re-aff i rmat ion, i t was a readjustment of the Choctaw 

and Chickasaw and the United S ta tes . The United States says t h i s : 

"Pursuant to an agKsenanfc act of congress, The United States do 

forever secure and guarantee. I t could not be more solemn than 

t h a t , por the purpose of securing and guaranteeing the lands em

braced within these l imi t s to the members, (Not to the nation )) 

of the choctaw and okickasaw t r i b e s , t h e i r he i rs and successors, to 

be held in common, so tha t each and every member of e i t h e r t r i b e 

sha l l have one undivided interest : in the whole. No par t thereof 

sha l l ever be sold without the consent of both t r i b e s . 

In refer ing to these a c t s , i t i s to show the policy of the 

government from the time the lands were o r ig ina l ly conveyed, down 6 

to the present time, except by a j o in t act of the two n a t i o n s . 
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Under article three of the same treaty of 1855, after setting out 

the political limit of the Chickasaw Nation, after laying that 

out, the remainder of the country to be held in common by the 

Choc taws and Chickasaws. Now under articles 11, 12, 17, 33 and 

35 of the treaty of 1866 which the Commission will understand 

it has been suggested did not exist at the time; but if T am 

going to weed out the sections of the treaty of 1866, it would 

not be proper to argue in support of this contention. I will say 

this to the Commission, there was 5 references to these sections 

of the treaty of Iff66in which were not ratified by the Choctaw and 

Chickasaw Nations, which refer to these lands as being held in 

common by the Choc taws and Chickasaws. Without reference to 

those provisions, T will pass over. 

Article 47 of the treaty of 1866. After refering to the al

lotment scheme and going on and providing the land shall be, it 

goes on to provide that the funds of the Choctaw Nation shall be 

divided up among the members of the Choctaw Nation and the Chick

asaw Nation. So as I have called the attention of the Commission 

to the proceeding sections, that wherever the Government refers 

to the separate property of these two Nations, it gives them 

control over it. Wherever it makes reference to lands deeded in 

1842 and redeeded in to the members of the Choctaw and Chickasaw 

Nation in the treaty of 1855, it refers to it as their common 

property, and makes it absolutely impossible for the Indians them

selves to affect the property without it be by joint action of 

the two nations.. Continueing on down to the Atoka agreement, 

let us see what its expressions are The Atoka Agreement is section 

39 of the Curtis Act. Allotment of lands. That all lands within 

the Indian Territory belonging to the Choctaw and Chickasaw Tn-



dians shall be allotted to the members of said tribes", showing 

the continued and consistent policy of the government and the 

animus of the government in r tig to the lands of these two 

Nations.! will pass on. "Members titles to lands" "That as soon 

as practicable, after the completion of said allotments, the 

principal chief of the Choctaw Nation and the Governor of the 

Chickasaw i\rati ion shall jointly execute, under their hands and 

f.hexrsH?*xxxxe sealsof the respective nations, and deliver to each 

of the said allottees patents conveying to him all the right, title, 

and interest of the Choctaws and Chlckasaws". lit provides that 

the governor of the Chickasaw and the Chief of the Choctaw Nation 

shall jointly execute their patent, and that patent shall be 

a conveyance of everything of these lands, belonging to the Choctaw 

and Chlckasaws except mineral I refer to this land as belonging 

to the Choctaw and Chickasaw tribes. "It is agreed that all coal 

and asphalt within the limits of the Choctaw arid Chickasaw Na

tions shall remain and be the common property of the members of 

the Choctaw and Chickasaw tribes" Let us look a little further in

to current history of the tribes* There was many difficulties 

in treating with the Indians. The Commission did several years 

work before it could bring the Indians to the point of making an 

agreement, and finally in Muskogee made the treaty with the 

Choctaws. The Chickasaws were not present. That treaty was 

transmitted to Congress. The Commission was perhaps familiar with 

it at the time. At any rate, that treaty was sent to Congress. 

They said, we cannot consider it until you make this joint agree

ment between the Choctaw and Chickasaw--make them joint. The 

Atoka Agreement didn't become effective until it was ratified by 

a vote of the members of the Choctaw and Chickasaw nations. 
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by all. The title of that property cannot be effected unless 

the joint owners of that property consent to it. The Atoka 

Agreement Y/as submitted, to the members of the Choctaw and Chicka

saw Indians and ratified by thel*r votes, affecting the joint owner

ship of the common property and providing for allotment before 

the Commission. Our contention Is this: the judgments are not 

binding, because they have been procured only against one nation, 

and the other nation is not a party. As a legal proposition and 

with reference to legal procedure, joint property cannot possibly 

be effected unless the joint owners are prties to the proceedings. 

The Government of the United States has not only always held with 

reference to its own acts, not only held that it could not affect 

this joint property, but it has always expressly prohibited the 

Indians themselves to effect the joint property unless they jointly 

moved in the matter. mider the treaty of 1855, they say that land 

cannot be sold except by the joint act of the 2 nations. Now if 

the Government will not permit the Indians to effect the title to 

joint property, certainly the government of the United States, hav

ing assumed to hve done that, having prohibited the Indians from 

doing that except by joint action, most certainly no proceeding 

will be held to be valid unless the joint owners of the property 

are parties to the proceeding. 

Now as I stated in the out set, the government came into 

this work over the protest of the Indians. The Indians were not 

willing to this but the government came in and assu ed to do this, 

and the Supremem r»ourt of the United States says this Commission 

has jurisdiction; and having gone into the Courts, and having 

invoked legal proceedings, they will hold them to strict compli

ance with the legal proceedings in this Court. The promise cf the 



#24. 

government contained in article 3 of the treaty of 1865, it says 

it will forever do so and so;-;--:-; except by joint act of the two 

nations. It may be said that these applicants did no know ; and 

were proceeding without having the laws before them in 1696. T 

say that the Dawes Commission in 1896 could not, unless the par

ties came before them. rf john Smith, asking to be admitted as 

a citizen, came before the Dawes Commission and asked to be admit

ted as a Chickasaw. It is not the fault of the Court, it is 

not their duty to advise the applicant. The Dawes commission and 

the Courts pass upon only what comes before them The question 

would occur, whether these judgments have any binding effect. 

That question we do not raise before the Commission today. It 

may be that the judgments of the nutted States courts are good 

as to the separate funds and property of the Chickasaw Nation; 

it may be that the judgments having been taken only against the 

Chickasaw nation would confer political privileges.; would 

confer upon John Smith the right to participate in the funds, but 

most certainly in accordance with the laws of the United ,r?States 

it will not allow John Smith to take possession of the property 

when it belongs to joint owners, when the proceedings are against 

one, and judgment against only one. In order for the the United 

States to proceed in this matter, it was necessary that there should 

be parties to the suits. The United States had no jurisdiction in 

the matter unless it was provided by suit The presumption is that 

in proceeding in that jurisdiction that he will conform to the 

well established legal proceedure, and avail himself of the well 

known legal proceedings in proceeding under that jurisdiction. 

Mow answering the suggestion made, the Commission will rember after 

passing pattent to this nation in 1842, from the time the grant 

in this land is reaffirmed, down to the present time, they refer 
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they have refered to the land as belonging to members of the Choc

taw and Chickasaw Hat ion. I t i s conceded if they have proceeded 

against the lega l const i tu ted au tho r i t i e s of the na t ions , when 

the government has guaranteed the land shaL1 be the common property 

of every man, woman and child in the Nations. In order for these 

judgmen t s to be binding; in order to confer r i g h t s ; they assume 

that i t i s absolutely necessary as a lega l proposi t ion tha t every 

man, woman and chi ld , every Indian in thds country be made a party 

to that su i t according to well establ ished legci precox dure. I say 

the question i s , whether these judgments are not absolutely void. 

They may be good as to separate property of the Choctaw and Chick

asaw l la t ion, but t h i s Commission has no warrant for making courts 

of c i t i z e n s h i p . The purpose of the r o l l which t h i s Commission i s 

making is to a l l o t these lands . That i s the r o l l t h i s Commission 

i s making; that i s the object and purpose. And if the applicant 

coire s to t h i s Commission, and doesent show himself e n t i t l e d by 

reason of being on the r o l l , he is not e n t i t l e d to be placed on 

tha t r o l l . The question of h i s r igh t under the judgment would 

come up l a t e r . But the r o l l which t h i s Commission i s making and 

has au thor i ty to make i s to make such r o l l as wi l l bring tha t 

j o in t property in the Choctaw and Chickasaw ITation among the mem

bers of the Choctaw and Chickasaw na t ions . 

How continueing fur ther i t may be said that if these people 

are placed on the r o l l , the i n t e r e s t of the Choctaw and Chickasaw 

Nations wi l l not be effected or jeopardized. The author i ty under 

which t h i s commission i s proceeding says: "The r o l l s sha l l be 

made and approved by the Secretary of the I n t e r i o r , shal l be made 

f ina l* . And as I interstand i t the j u r i s d i c t i o n of th i s commissions 

contemplates only one 10 11, aid the names should go on i t ; have 
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thing in the two nations. It may be said that the Secretary of the 

Interior will right this matter. It is not the desire of these 

nations to contest the® ratters. It is approved or disproved as 

a whole. It is not the desire of these Hations to contest the 

work of this commission; and do not desire to be put to the neces

sity of filing such procedure as to make it necessary to open this 

question again. It may be said that if this commission puts them 

on the rooll, they can be enjoined from tak ing possession. What is 

the law with reference to that. The ITations, £hocktaw and Chick

asaw have no warrant to go into the C urts of the country unless 

specially authorized by congress. This Commission knows that it 

is the disposition of Congress to close this matter out, and would 

not wish their work to be interfered with by the United states 

Courts in this country. There is absolutely no hope, if the na

tions are to be protected in this idea, unless it be said the 

judgments show that they have a right to be placed on the final 

roll. This Gentlemen of the Commission is the last stand of the 

Choctaw and Chickasaw people for the righting of the injustices 

that have been done them. This nommission having been sent out by 

the laws of congress with jurisdiction to deal out justice to the 

Indians, they have heard and understood what the policies of con

gress are, and the Commission to the five civilized tribes have 

come here and said there are abuses existing in your tribal proper

ty—abuses which should be righted. They have listened to that, 

and joined hands with the United States, and have acted in harmony 

with the policy of the United Stat es, and have done what this Com

mission told them to, to weel out the abuses that congress said ex

isted in these tribes. They have done all t/Bse and trusted all 

to this Commission and those who have the administration of the 
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and I ara done. I t may be improper to n - t e t h i s reference, and 

I hope i f i t i s improper, the Commission wi l l correct me. I say 

t h i s , that the great moral considerat ions are in favor of these 

people not being enrol led. There is no proof before t h i s Commis

sion as to marriages of these people* I stand before th i s Commis

sion and give i t as my opinion, a f t e r having investigat ed some 

considerable . The great majo rify of people are not e n t i t l e d to 

enro l lmai t . I want to say tha t in my inves t iga t ion in an Ardmore 

case l a s t week I found an appl icat ion including 7 members, which 

case has not been passed upon, rphere that case i s docketed, and 

Chdckasaw 

they are demanding c i t izenship as $hSE&aw Indians • since the in 

s t i t u t i o n of tha t sui t those 7 p a r t i e s have come before t h i s 

Commission and holding up t h e i r haids to Almighty (jod, have sworn 

themselves to be Chickasaw Freedmen, and have been placed upon 

r o l l as Chickasaw Freedmen. They do not apply to the rommiss ion as 

Indiai s but as preedmen. There i s another case in which 13 mem

bers a re admitted to c i t i z ensh ip . The judgment of the Court says 

t h e i r c i t i zensh ip i s by blood Their appl icat ion in 1896 wasn ' t 

as Chickasaw c i t i z e n s , but as Chickasaw Freedmen I beg the pardon 

of t h i s Commission for speaking of t h i s , but I say the great moral 

considerat ion shows tha t these natl ons should be protected, be

cause the great majority of people in my opinion are not e n t i t l e d 

to be enrolled as Chickasaw and choctaw Indians. 

One other idea, and I sha l l c lose . Th© Indians have beoome re 

reconciled to the interference of the United S ta tes ; the regard 

that they have sent men who Will properly consider questions of 

law and judgments in accordance with the j u s t i ce r i g h t and law. 

They feel that when th i s i s at an end, they wi l l become c i t i z e n s of 

the united Stct es , i f t h e i r intei^ests are protected under the law 

they w i l l ce r ta in ly feel more kindly toward the United staL e s , whsn 



#28\ 

I thank the commission for patiently listening to my discus

sions of questions of law. we will later on prepare and submit 

to the Commission a brief, containing a careful schedule of all 

the laws with referenee to the adoption of intemarriage, and our 

views with regard to the construction of those laws. 

o--



DEPARTJ03OT OF THE IITTERIOR, 
COMMISSION TO TUB FIVE CIVILIZED TRIBES. 
MUSKOGEE , I1TDIM TERRITORY, ffov. 21,1899. 

Argument of George A Mansfield Esq., before the Commission 
to the Five Civilized Tribes:-

Mr. Chairman, and members of the Commission: This talk of 

mine to the commission, will necessarially be very rambling, be

cause I shall take up certain things in the argument of these 

gentlemen, following in the course of their arguments, to answer 

them where they havemade points. 

I shall answer the arguments of Mr. Herbert so far as his 

argument proper is addressed to the Commission, and( I shall endeavi 

or to eliminate them, where I do not consider them vital to this 

question, and will consider those two points along* 

How, I think the rights of intermarried and adopted citizens 

hinge upon this treaty of 1566, and the proper construction of 

articles 38 and 43. So I shall discuss that briefly, and then I 

shall address myself to this question of Court judgments* I 

do not know that the Commission, even from what has been said, 

fully appreciate the position we teke in this matter. Mr. Cornish 

has presented it very ably, and very in his opening 

statement. And if these gentlemen were present, I would sa/ in 

compliment andfairness to him; they have said during the progress 

of this argument, that there was nothing in that question; they 

have made light of that question, and Mr. Herbert in his opening 

argument was inclined to refer sarcastically to Mr. Cornish, but 

as a professional man, although he is young, I knew from his man

ner, that the argument had gone home to him, otherwise he would 

not have attached so much importance to it. There is a courtesy 

due a young member of the of the bar. Mr. Herbert listened to 

Mr. Cornish's presentation of this matter, and absolutely went to 

pieces. Mr. Cruse in refering to him, referee] to him as a young 



man, the same atrocious crime that was charged against the younger 

Pitt. While he is a young man in the profession, not having the 

advantage of experience, I do not thimfc that anybody would con

tend—Mr. Cruse, Mr. Herbert or anybody else would have success

fully combatted it. As it was, I do not think they did* 

Mr. palls made the remark this morning, that might be taken 

as an insinuation, that this was some claptrap scheme for bene

fiting ourselves in a financial way. Gentlemen of the Commission, 

there is something in GD r cai tent ion; there is a question for the 

deepest considers ion right along that line. I might give a brief 

history of how we regarded this matter. We were at Hartshorn, and 

we appr* ©cached this question with minds unbiased. I believe every 

Indian is equal in those particulars who seek their their property 

rights in the territory. At that time, we hadn't worked long 

in the harness, so as to work up any enthusiasm* I saw these judg

ments, and turned to my partner, Mr* ^Ornish, and said it appears 

to me those judgments ought to be against both nations* It struck 

him like a burst of sunlight; so it will appeal to any man* 

These two points I am going to present to the Commission, and I 

want to present them fully. I am going to say this upon this 

proposition of Court judgments. I do not believe there is within 

the ccn fines of the United States of America one lawyer of ability 

that will say he believes that judgment to be valid and binding 

against anybody for any purpose whatever. If so, it is the first 

time in the history of jurisprudence, that a man's property rights 

were ever taken away from him without due process of law, and 

without notice of a judgment which upon its face does not purport 

to include or conclude him. On the contrary, when confronted Y*rith 

this question they take the position that they do not intend to 

embrace both Choctaw and Chickasaw Nations. They concede that.. 



#3. 

Mr. cruse made an argument to the Commission this morning; he made 

that sort of an argument a lav/yer frequently makes when confronted 

with a proposition he dossn't know ho?/ to answer, taut seeks to a-

void it and deals in generalities. 

This commission is dealing with conditions never known be

fore, in the history of the United States of America* Congress, 

when it sent this Commission here to inquire into the conditions, 

selected them with the view that they could come here bringing 

their ripe experience of manhood, make a report of these fac ts 

and after having done so, to act in a certain way. Then is it 

true that moral con side rat ions are to have no part in the judgments 

of this commission? Is it true that it is not proper for the 

Commission to consider in any way the property rights, a2id the 

wrongs to be done the Indian Tribes. 

This does not apply to a case where therenight be a judgment 

valid on its face. The commission ought to respect them; we all 

assume that. How the commission was sent here* What were you 

told to do? These gentlemen get up /here, and there is one thing 

the best of them cannot get out of their minds, and that is that 

the Indian people cannot waive a right, or that estoppel operates 

against them, especially by certain acts. And I address Captain 

McKennon; I know him to be a lawyer; I beg the pardon of the Com

mission, but he knows very well as a lawyer that estoppel does not 

operate against the. The whole history of this legislation shows 

that the nar eminent neye-r has held estoppel against them, or that 

they could be held to waive their rights. It directs the Commission 

sent here to protect the interest of these tribes. That is the 

history of this legislature; the Government which was the guardian 

of these people said a certain condition existed here owing to 

corruption. Not only the members of the tribes, but citizens of 
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this CGU ntry* A condition existed aid it should be remedied, and 

congress sent the commission here. Hot only that,, but every 

time the Commission went back and reported, Congress said to the 

the commission come back with additional power* They said congress 

did not permit the Indian to pad his rolls of citizenship, but 

struck from them all names placed there fraudulently or without 

authority of law*. They said to you go and stand like rocks in 

this sea of corruption, and weed out and resist all that should nt 

not be there. That is what the Commission is here for. So this 

Commission were sent here to bring their ripe experience in human 

affairs, to carry out your instructions in accordance wjt.h the 

customs and usages and the tribal laws, and maintain all that were 

valid in consideration of the treaties preceding them, in accor

dance with that. That is what the commission came here to do; they 

came here for that purpose. The question that now confronts the 

Commission is whether or not certain classes of persons should be 

enrolled here. Qentlement of the Commission, even as clear a 

headed lawyer as Mr. Herbert while suffering from the in 

which he had fallen, wound up by certifying that he had a cli

ent who had enjoyed a rich farm for 17 or 18 years, which he 

y/ould have to forfeit. If it were in one of the states, not only 

would they take away from him the land in a suit in ejectment, 

but they would force him to account for the rents and profits. 

The supreme court of the United States has said that everybody 

that came in here, came with a knowledge of these conditions, and 

nowhere has any vested rights. The commission has always thought 

, and we as lawyers have understood that there is no vested right. 

You remember Judge Yancey Lewis before Judge Clayton, presented 

that question, presented it in a very able manner; and the concensus 

of opinion was that there could be no vested rights in India n 
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So we may consider there is no such thing as a waiver of rights; 

there is no such thing as being estopped; those technical rules of 

law do not apply, neither is there any such thing as aiybody ac

quiring a vested right. 

The government, in dealing with this Indian question has never 

granted authority to deal with the Indians in a political way. By 

these laws we should take into consideration the end to be attained; 

that is true, is it not? What stood in the way of the government 

interfering with the tenures by which the Indians had these lands; 

by patents from the government. They inserted in the treaty of 

1866 commencing about Art. 11, I think, and going up to Art. 37, they 

inserted such provisions as practically exist today in the Atoka 

agreement; the general scheme tas to establish land laws, to take 

charge of the Indian property, distribution of school money, ailot-

ing the lands in severalty, and to deal with the town site question. 

It is not necessary to read all these sections to the court; the 

court can turn to it and read it, but tjiee scheme of the proposi

tion was just this, that if the agreement had been binding on the 

Ghoctaw and Chickasaw people, there would have b«en no necessity 

for the making of the Atoka agreement; the government would have 

already secured their signatures to the treaty that the government 

strove to get them to adopt. And this question was discussed by the 

ablest constitutional lawyers in Congress, and they all held that 

some such action was necessary to aid and assist in providing for 

the holding of these lands in severalty. That is the history of 

the treaty of 1866, and as appears, those articles were never adopt

ed; they were simply referred to the Choctaw Nation, and the govern

ment and the Indian people ratified the remaining articles of this 

treaty, but the government has never endeavored to act as to those 

articles atall; simply passed supplementary laws; but this has 
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question. As to inter-Married citizens, I will turn to Art. 38. 

That reads in this way: I will first state my construction of it. 

In 1866, the Gonimission will first take notice of the fact, here was 

the United States government, all-powerful, treating with these 

Indian tribes. The Commission know it is true of an Indian; he is 

wary of fxsixxx written words; he wants you to repeat it to him, so 

that he may repeat it to his fellow men; they understand it; they 

do not understand written language. This treaty was entered into 

at a time when no Indian had a thought that the land, six hundred 

and forty acres, would be parcelled out to him by the government; 

the Indian had no thought of owning land like he would a horse; he 

could not understand the parcelling out of the soil that God had 

put him on; he could not comprehend these things in 1866. He could 

not anticipate the clearing of lands and building of little towns. 

The great mass of people at that time laughed at the idea of allot

ment. Mr. Telle stated in his remarks to this Commission the other 

day, that he could remember the time hiraself, when, if these people 

were told that the time of allotment was coming, they would laugh 

at it; that you never could make the mass of people believe it, and 

they never ratified these articles with that understanding. How 

are we to construe Art. 38 without taking into consideration, by 

some means, the conditions surrounding the people that made that 

instrument? The Indian people will tell you that they never in

tended giving the right to anyone, that would result ultimately 

in the allotment of lands to him and the members of his family. 

Trie white man came in here and married among the Indian people; 

they never permitted him to live here as a citizen. These men oc

cupied the public domain, just as they were permitted to use the 

water and breathe the air of these Indian reservations. If one of 

these white men committed an offense against the tribe he said: "I 

am a Um'tftd States citizen, and he was nrotected as such. If an 
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desired to put a stop to that. The white man came in here and lived 

among them, used the free range, let his stock run on the piiblic 

domain and married into the Indian tribes. Art. 38 says: "Bvery 

white person who having married--you will notice the construction 

Mr. Herbert gave, a construction most strong against the Indian--

who having married a Choctaw or Chickasaw, resides in the said 

Choctaw or Chickasaw Nation, or who has been ad&pted by the legis

lative authorities-11- or who has been adopted—having been married 

or who has been married here is where he substituted. What is 

he to so? He is to be deemed a member of said nation. Is that 

making him an absolite Indian? It could not have conveyed any guar

anteed right permitting them to come in here, dividing up the In

dians property, and if they had thought of it, where is the strange 

construction in this article? To divide up the Indian property 

among people who are not members of the Indian tribe. There is no 

authority J;o do it. It is not to be presumed that they are violat

ing their part; they were to be deemed members of the nation. What 

is the object of all this? The Choctaw people have passed many laws 

that are valid, but many of these things they have no right to do. 

I think it the duty of the Commission under trie laws that empowered 

them to act that they shall take this Choctaw and Chickasaw law in

to consideration. The Indian discussed just as fully as the white 

man did, all the provisions of the treaty. This treaty gave rights 

to everybody who might contract marriage after that time—who hav

ing married or been adopted a citizen in the future time-~~everybody 

in the future who having been adopted was to have these rights. 

Art. 43 says: "The United States promise and agree that no white 

person except officers, agents and employes of the government, and 

of any improvement company, or persons traveling through, or tempor

arily soujourning in, the said nations, or either of them, shall be 

permitted to go into said territory unless formally incorporated and 

naturalized by the joint action of the Choctaw and Chickasaws, ac-
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was naturalized by the joint action of the two mations, and formally, 

Tn other words, they threw out every safeguard they could around 

them. " But this article is not to be construed to affect parties 

heretofore adopted, or to prevent the employment temporarily of 

white persons who are teachers, mechanics, or skilled in agricul

ture, or to prevent the legislative authorities of the respective na

tions from authorizing such works of internal improvement as they 

may deem essential to the welfare and prosperity of the community, 

or be taken to interfere with or invalidate any action which has 

heretofore been had in this connection by either of the said nations 

Art. 48 then details the nature of the persons who are to be law

fully admitted. This article is not to be construed or considered 

so as to interfere with any action heretofore taken by said nations. 

Gentlemen of the Commission, this seems to be the natural construc

tion of this treaty. My construction will not please the gentleman 

on the other side because there are not many of these people that 

got in here before 1366, and since that time I suppose it would be 

difficult to find anybody vho had been formally naturalized and in

corporated into these nations by either the Choctaw or Chickasaw 

tribe; it would not please them; it would not please the people who 

came here clamorous for their rights, from outside the territory. It 

v/as not contemplated that this rich, Indian country was to be divid

ed up. These inter-married citizens had not discovered how badly 

their country needed them until the treaty of 1366 was made. Hot 

one of them could show he was lawfully incorporated into either one 

of these nations; it v/as not understood, and never intended by Con

gress that white men should share in this land. The Government 

recognized at the time of the purchase that it owed the Indian a 

duty, and in placing the red man on this land, it did it to afford 
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a right until he has shown that he has been jointly admitted by 

both of these nations. As I said before, you cannot charge an In

dian with a knowledge of what is taking place. The inter-married 

people ought to have complained long ago. They acquaired nothing 

that could not be swept away by the hand that gave it§ let this 

Commission xksxx force them to show that they have been formally 

admitted by the tribes of both nations-- naturalized and incorpor

ated into these nations-- and I take it the Indian people would be 

satisfied with the results. The only way you can avoid that conten

tion is that the Indian allowed these people to come in here; while 

they were not coming in lawfully, the Indian people allowed them 

to come in. 

0. by Mr. Fredericks: Do you contend that naturalization does not 

carry with it any rights excepting political rights? 

Nothing but political rights was ever conferred upon any citizen of 

the Choctaw or Chickasaw Nation, and never intended to be; but that 

is a question for this Commission to decide. We contend, and con

tend strongly, that they never acquired any rights; they know how 

the Indian people held these lands. To my mind the position is just 

as if one man would go to another man who had a farm for fifteen or 

twenty years adjoining his property—a rich, bottom farm--and at

tempt to set up rights and claim an interest in the land. These 

Indians have this land in common, each an undivided interest. On 

that point I want to say there can be no dispute. Violent assaults 

have been made upon the integrity of the attoi'neys for the Choctaw 

and Chickasaw nations, charging them with impuning the integrity 

of the citizenship attorneys. Is it possible that Mr. Cornishs1 

presentation of this case should be taken to convey this meaning. 

Mr* Herbert says so. " 'I faith, methinks ray lady doth protest too 

much." But if I mistake not in all these courts certain judgments 
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have seen of Mr. Herbert that he is not responsible for these cor

rupt practices. Judge Townsend is an honest man, but he was over

whelmed with work. The attorneys who represented these claims were 

banded together to rob these Indians of their patrimony, with a 

ricft reward in view. 

Mr. Herbert told us of an old man whom he characterized as "a 

pretty good sort of a vagabond", whose wife had got a judgment 

against him without notice, and that this was atrocious. And then 

he claims that he can take away the patrimony of these people on 

just that sort of a judgment. These matters are all to be consid

ered by this court. In the first place, we knew as a matter of 

common knowledge, when it was known all over the country, that the 

United States was going to plant the entering wedge which would jar 

these people loose; that the United States had decided that some

thing should be done; that they were going to allot these lands in 

severalty, what took place then? These gentlemen plead every 

technicality in support of their rights. They say that any judgment 

or any document is right and legal so long as it has the great seal 

of the court on one end of it, and. the name of the plaintiff on the 

other. Why didn't Congress establish an office at Washington? These 

gentlemen were sent here, one from the state of Minnesota, fako was 

familiar with Indian conditions, and one from Arkansas, an attorney 

of high ability, and Mr. Dawes, who was made Chairman of this Com

mission, and these gentlemen were expected to inform themselves of 

the true conditions existing in the Indian nations, and to negotiate 

and administer their affairs in such a way as would be to theWbest 

interests. A self respecting man would not come in here and ask 

enrollment and allotment of these lands, to which they have no 

legal claim or right, but one of these people from some part of the 

country presents himself here, and demands what he calls his rights, 

he appeals to the courts for "justice", and insists that he be recog

nized as one of the tribe of inter-married citizens. In Atoka, a 
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bers of the Choctaw ITation, about a sixteenth or thirty-second blood, 

a very handsome and intelligent looking young lady, whose parents 

lived in Mississippi, came here to be enrolled, having every reason 

to expect that she would have her rights in this matter. She was 

told by the Commission that they could no nothing for her. She and 

her parents had always expected that v/hen she came, asking for al

lotment, that it would be granted and she would be enrolled and en

titled to her share in the lands of this Nation. Right along behind 

her comes a tall, lank, freckeled faced 3btk5cxxaof fellow, Arkansaw 

stamped on every lineraent of his face, and applies to the c ourts 

for admission, and he is admitted to citizenship upon a court judg

ment. I cannot see the justice of these things. These Indian 

people have rights. I have the utmost respect for every gentleman 

on this §omrnission, but on behalf of the Choctaw people we demand 

that the Commission exercise all their powers of thought and mind 

and judgment in dealing with this important question. The Indian 

people think that in nine cases out of ten the Commission has dealt 

with them justly and right. It is a fact that our of some seven 

hundred cases, the! Commission has only enrolled some sixty-eight 

The Choctaw and Chickasaw tribes have every confidence in the 

integrity and rulings of the Dawes Commission, and the utmost re

spect for every gentleman in the Commission. I have heard it hinted-

I don't know that it is true--but at least one case, Poster down 

here, was interested in citizenship. This right was passed upon 

by a master in chancery. 

The Choctaws and Chickasaws have made such strides in civiliza

tion as base7 no other nation on the face of the globe; people have 

come here from far distant points for the sole purpose of establish

ing what they claim to be their rights to citizenship in the Indian 

Territorv. "Prom Greenland's lev mountain to India's coral strand," 
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and every other point of the corapasŝ i they have poured in here. To 

say that there have been deeds done in this citizenship basiiiess 

that would make angels weep, is no more than tme. If I were a 

chancery judge upon the bench, I would let all considerations in 

these matters weigh and enter into my decisions, and not let this 

burden be thrust upon a defenseless people; these Indian tribes 

ask nothing but an impartial hearing; they ask nothing that they 

should not have were their rights protected, and decidedly, these 

inter-married people are not entitled to this enrollment and allot

ment, and the sharing in these lands and annuities that they asking. 

I am not going to endeavor to go into these cases. I want to dis

cuss what Mr. Herbert said for a minute. Mr. Herbert reads a Chick

asaw law that he says authorizes these inter-marriages on page 315 

of the Chickasaw laws . It was said that a certain man had been 

giving a great deal of trouble, and certain persons whose claim to; 

citizenship was giving the nation trouble, and the Hation went on 

and had a Commission, and provided that this Commission should 

pass on their rights and report to the legislature, and if they were 

not reported favorably, they should be forever barred by the legis

lative act. It is true that this commission was not legally organ

ized. In the court cases they could have summoned the Chief execu

tive of each tribe; whether it was right or not, is only a matter 

for argument; it does not matter who ought to have been summoned; it 

does not matter whether they ought to have summoned every man, woman 

and childj or the governor. What does the judgment say? It says, 

John Doe et al against the Choctaw Hat ion; they do not make the 

Chickasaw nation a party. The Commission to the Five Civilized 

Tribes was organized under a law which provided that it should pro

ceed, and pass upon certain questions in a certain way, under cer

tain methods of proceedure. What did the law provide? That these 
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there is a provision for an appeal; the law does not provide how 

service roay be had; I want to know if it isn Tt a fact that the 

law of proceedure has been followed upon the part of these Indian 

tribes? This law provided how the Commission should go on with 

its duties; it said you should come here and hear applications, which 

the Commission has fallowed out carefully; there was an appeal pro~ 

vided for; why not take an appeal and make both nations a party? 

Mr. Ralls finally landed on this pr opos ition/: He said the reason 

the law provided no means of giving notice was because the United 

States Government was making this rule; that their rights would be 

perfected; that the Dawes Commiss ion, the agent of the government, 

and the guardian of the Indians, was making the rule. We take it 

that Mr. Ralls was talking to see what he could say on this subject. 

If his contention is true, those judgments have no binding force 

or effect; all we ask is that where the law says an appeal shall 

ba taken it shall be followed; this is all we ask. 

Mr. Herbert, I would presume from the manner of the man, 

and my limited acquaintance with him, might have presented this 

matter more ably than any man who argued it. I think Mr. Herbert, 

having carried these cases to the United states courts, and his 

ability as a lawyer, ought to have led him to present these ques

tions as strongly as they could be put. I think the only reason 

he failed to do that is because no man can answer these questions* 

No lawyer of repute, in the United States today, can say that he 

understands these propositions. Let them all rack their brain and 

search every authority in the land, and they cannot find one instance 

where property amounting to twenty millions of dollars, or any 

other amount, was ever taken away fr«» a party upon a jusgment that 

did not include his name, and show that there had even been service 

upon him. The United States granted patents to these people and 

t h e i r h e i r s a s c i t i z e n s o f t h e flhnntaw anrl fih1nlra.fi AW t r i b e s , arid 
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undivided right in these lands. If a person has a right in an es

tate, you would not contend that service could be made upon the 

other party or parties, and you would have a right to take a part 

from them and a part from me, and thus diminish the other party's 

share and diminish mine also. If so, I must have been mad© a party. 

The constitution of the United States reads that property cannot 

be taken from a person without due process of law. These courts 

are right beneath the shadow of the constitution of the United 

States. ITo onw will contend against the great government of the 

United States. The government is wise in whatever it stscksxx&s un

dertakes to do, but when it ran up against the title, it paused, 

and the ablest men in Congress said, thus far can we go but no 

farther without the consent of the Indian people. This Congress 

knew what it was talking about, or they never would have said it. 

Then they sent this Commission here to treat with these Indian 

tribes. The second section of the Curtis Act provides: "That when 

in the progress of any civil suit, either in law or equity, pending 

in the United States court in any district in said territory, it 

shall appear to the court that the property of any tribe is in any 

way affected by the issues being heard, said court is hereby author

ized and required to make said tribe a party to said suit by service 

uj)on the Chief or Governor of the trftbe, and the suit shall there

after be conducted and determined as if said tribe had been an 

original party to said action." This act provides, clearly and 

distinctly that wherever the property of an Indian tribe shall be 

involved, the judge of that court is authorized and required to 

make that tribe a party to the suit by service, &c. Is not this 

plain enough? What more forcible language could this Honorable Com

mission want on this most important matter? It clearly showed that 

Congress realized that the Indian's rights could not be curtailed 

and appropriated in this outrageous manner. It has been a problem 
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Judge Clayton said th it all he could do was to pitch in and go 

through and do the best he could with these judgments. I do not 

think that reflects upon him at all, and I am not criticising him. 

We have all of us studied about these matters, and are all in doubt 

about them. This Sec.2 of the Curtis bill says "The court is hereby 

authorized and required^-this is a mandatory statute. "And to make 

said tribe a party to said suit by service upon the chief or gover

nor of the tribe, and the suit shall thereafter be conducted and 

determined as if said tribe had been an original party to said ac

tion." Not only was it necessary to serve notice upon this nation, 

but also that after that, the suit should be determined as if that 

nation was the original party. Congress has made provision for 

that; they knew it could not be done without them. What if the 

property o:̂  this tribe was in controversy? There has been no ser

vice upoii them. You can walk past a court roiam, or you can even 

walk into a court room, and see one man suing another for your 

property. You simply say: TtLet him go ahead; it can affect my 

rights in no way; that execution is not against me." The law does 

not enable property rights to be taken away from a man without due 

process of law. A roan would not be safe in his own home if that 

were the case. A man may even pass into a courthouse and listen 

to the progress of a trial regarding his own property% and that 

involves his rights, and a judgment would not be good as against him 

if there had been no service upon his as xgxxx to the trial. I have 

studied about this matter for months/ and I must confess, so far as 

I am concerned, I cannot make it clear to my mind. It may be clear 

to this Commission. I am like Mr. Ralls when he said he would like 

to see the color of the man's hairf'&c. It was a common saying 

among the Indians that all the right he acquired was the right to 

be whipped on the back. I heard about one man, a big fellow, who 
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like to seethe color of the man's hair that could make him stand 

up and take that. Not long afterv/ards, he was arrested and punished, 

and the same Indian laid it on good and hard, and when he got through 

the nan stuck his head around and said "black* Mr. Ralls this morn

ing, stated the reason why the court did not provide for some kind 

of service; it is till simple enough^ there is nothing in it that 

cannot be answered. This gentleman was taken by surprise by the 

springing of this question. Mr. Cruis excited my amusement this 

morning; he is like the doctor who was death on fits; when he got a 

bad case he did not understand, he would throw his patient into 

fits, and then cure the fits; When cfiven from every other defense, 

they wander off into estopple and waiver. He tries to hold the 

court as bound not to let in any other questions but these. Again, 

he rather plead that he was taken by surprise in this matter. He 

ought to be, as well as Mr. Cornish, who has been here and dealt 

with these citizenship matters for years. I hope I may be pardoned 

for presenting this position. What is Mr. Herbertfs defense to the 

court cases? He is surprised with this situation. What did he say 

in reply? The only ay we can excuse him is that he was so dazed 

by the effects of that blow that he could not recover himself. 

Mr. Herbert was driven to this position. i/ know the Commis-

sion is acting under and is surrounded by embarrasing circumstances 

in the matter of setting aside these judgments. Mr. Herbert comes 

here with arguments that he claims to be convincing? Let him come 

with one reasonable argument. I know he has made the very best 

answer he could under the cirsumstances; he has done the very best 

he could do. They argue that the Commission is firmly bound by 

these court decisions. That depends on whether the Commission 

says that the decisions are binding. Our contention is that they age 

not legal judgments. What purports to be a judgment? They endeavor 

to come here and take away this property without authority of law. 
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Choctaw nation. I may be living in the Choctaw Hat ion, and thereby 

be a citizen of the nation, but not a member of the tribe, and 

not entitled to share in their money, but owing to certain provisions 

of law I am permitted to live here under certain rules and regula

tions of law and conduct my business. I am a citizen but not a mem

ber of the tribe. They showed this difference between allotment and 

enrollment 

If these judgments are valid judgments, you are obliged to en

roll them. The Indian people recognize that the Commission has 

exercised care, and is doing all it can to protect their interests. 

They have learned to rely upon this Commission; upon its justice, 

mercy and protecting powers.; they dread these courts and court 

proceedures. As Mr. Cornish suggested, they are willing to abide 

by the admissions to citizenship made by the Commission. 

This is our view of the matter: We claim that none of these 

judgments are good because they do not purport to be against the 

two nations; as they stand they have no force nor effect; you 

cannot enroll a man unless he is entitled to enrollemnt. I want to 

read to this Commissi on* from the Report of the Commission on Miss

issippi Choc taws J "Provided however, that no part thereof shall ever 

be sold without the consent of both tribes, and that said land shall 

revert to the United States if said Indians and their heirs become 

extinct or abandon the same". Plow can they take away these lands, 

when the government of the United States says that they shall not 

be sold without the consent of both of the nations. It could not 

bind the Chickasaw people if these judgments were against the Choc-

taws, and it could not bind the Choctaws &f the judgments were against 

the Chickasaws. Itsays: "If the Indians and their heirs become ex

tinct". Think of some 6>f these people that are claiming to be 

heirs of these Indian tribes! Think of some of these people who are 

claiming, who attempt to come in here and walk away with a share 
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that character! If it is permitted it will be the first time in 

£he history of this country that a man's property was ever taken 

away from him without due process of law. It could not be effective 

under any authority in any case in which he was not a party. Can 

the Commission say under their oath and as the guar lians and pro

tectors of these Indians, that the choctaw people were a party to 

those judgments in a legal sense? 

I want to ask you one question: San any of you point to one 

of those judgments which does purport to make the Choctaw tribe 

a co-party to the proceedings? Don't all answer at once! Where is 

their right or authority for this? 

By Mr* Fredericks: I will answer if you rill give me time. In 

acting not only upon their duties as Commissioners, but upon the 

laws, the Commission knows that the customs and usages of the na

tions have had to control them as to who should be their own citizens 

themselves. They have it within themselves to say rho shall be 

citizens." 

There exists an able article by Payne which every student of 

law knows: That a party cannot effect a title exlcept by joint ac

tion. The government said in 1866, that no person should be admitted 

to political citizenship without being first formally admitted in

to both nations. I believe these actions have been taken without 

authority of law. The Commission has said in voluminous reports 

at various times, that it has done this, and done that. You cannot 

affect property rights in these cases without joint action. Here 

is property to the amount of twenty million's of dollars to pass 

title upon just such worthless judgments as these are. I tell you, 

the more I examine into and try to answer these questions, the far

ther afield I get on these propositions. , 

Tnere lias been a »:reat deal of stress laid upon the decisions 
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should be as to the legal enrollment of the citizens of the Choctaw 

and Chickasaw nations, and if a person conies to this Commission 

asking to be placed on the rolls, if he is not entitled to citizen

ship, his name should not be placed on these rolls. These people 

contend that if these names are placed on the rolls it will not 

jeopard the rights, privileges and property of these two nations* 

It is not the desire of these nations to contest these matters, nor 

to question the work of the Commission. These nations have no way 

of remedying this work, once these names are put on the rolls and 

certified up to the Secretary of the Interior? The purpose for whici 

this Commission is making these rolls is to get these matters in 

shape so that these lands may be allotted, and it is the duty of this 

Commission, unless an applicant shows himself entitled by reason 

of already being on the roll, to refuse to enroll him. This Com

mission is proceeding under the law that when the rolls are made and 

approved by the Secretary of the Interior, they shall be final. Gen

tlemen, this will be our last appeal to you for the sighting of 

these injustices. The Supreme Court of the United States has passed 

upon this question, and that this Commission has jurisdiction in 

these allotment matters whereby the lands of the Indian Territory 

are to be divided. There is involved an immense amount of property**** 

joint property—of these two nations, which they are asking you to 

divide up among people who claim that they hold judgments of these 

courts, ww ask you to think of the vast importance of this conten

tion. Bach one of these judgments will diminish the joint posses

sion of these two nations 550; acres, and there are about six hun

dred j udgme nts. 

Q. In case the Commission refuses to enroll, what court could 

the applicant go to? 

If the Commission should unlawfully refuse to enroll them, 

they could ask the court to mandamus them. If t.hnt. in a vni^ 
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judgment the Commission has no jurisdiction except as to the question 

of residence; that is my view and if that is a valid judgment there 

is no question about the residence of the party as long as the 

judgment stands; the Commission must be ruled by it. Of course 

you coul ; not be mandamused. I do not know of any way in which the 

Indian tribes could contend against it. I know of no way that they 

can get into Court* Here is Mr. Telle, a man who is the nation's 

attorney, whom they have sent abroad an- educated, standing before 

you and asking 

By Mr. Pearsons: I would suggest that Mr. Telle has a white 

wife and she is on the roll. 

He interrupts me to tell you that Mr. Telle has a white wife 

and her name is on the rollI My heart went out to him because of 

the fact of his standing here before you, gentlemen of the Commis

sion, and regardless of all personal interest is endeavoring to 

determine the rights of his people. This gentleman breaks in right 

here to say that Mr. Telle has a white wife. He lias a white wife, 

and she is on the rolls, but he says, "Let my wife abide by the law" 

He asks that the law be enforced, and whatever the effect of this 

contention is on his wif's property rights is, he sayd: "Let her 

go; let her abide by the law whatever it may be." Supposing he has 

got a white wife, one in three thousand people gathered here from 

Arkansas, Georgia, texas, and every other place? He, as the nation's 

attorney for this Choctaw Nation, says, "Let her hew to the line, let 

the chips fall where they may". Let avery man alike, who is not in

corporated in the treaty of 1866, go. That is justice, and we say 

that if these court judgments are not correct, let them go too. The 

Indian people ask no favor except that the law be applied. These 

people stand here wolf like, nothing daunted, and demand their pound 

of flesh, and not only do they demand that, but If I were standing 

here with tears in my eyes, making the last appeal before this Com-
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that pund of flesh!" 

My relations with this Commission have always been pleasant. 

Captain McKennon, on the Commission, has been a lifelong friend; 

he has known me from a boy up. This Commission is charged with 

the last duties towards this tribe. I know it is the intention of 

this Commission to execute the law faithfully and conscienciously. 

This Commission is a most important one. 

You have my thanks for listening to me. I am sure that what

ever action you take in these important matters, that by your ac

tion you will not add a blow to the fair name of our nation; you 

will consider carefully the result, and will add no further burden 

to those that xxwxtnthe nation is already laboring under, and will 

execute the law in such a manner as will reffe&ct credit on the 

Commission and contribute tb the welfare of these nations. Deal 

out justice to Mr. Telle and his white v/ife, as well as to those 

who are not entitled to sitizenship under the law. Gentlemen, I 

thank you. 


