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The enactment of the legislation, which disclosed a pur-

pose, on the part of congress, to secure the allotment, in

severalty, of the lands of the Cherokees, Chickasaws,

Choctaws, Creeks, and Seminoles, occasioned a very re-

markable migratory movement, among the people of the

southwestern states. Applications for admission to the

rolls of citizens came pouring in, by thousands, from

Texas, Arkansas, Louisiana, Mississippi, Alabama, and

Georgia. Men, women, and children who had never set

foot, or thought of setting foot, in the Indian Territory,
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whose ancestors had never seen or cared to see that coun-

try, jostled each other, in the mad rush for shares in the

fertile lands of these Indian nations.
From every quarter came'white men, who claimed to

be husbands of white women who: had previously been

wives of Chickasaws, and white women who claimed to

be wives of white men who had previously been husbands

of Chickasaw women, and men, women, and children who

claimed to be descendants of white men or white women

who had once been the husbands or wives of Chickasaws,

all importunately demanding to be enrolled as citizens of

the Chickasaw nation.

It was -no paltry prize that excited the cupidity and

stimulated the zeal of these adventurers. The Choctaws

and Chickasaws together number 20,000, and they possess

more than 10,000,000 acres of land, not surpassed, in

fertility, by any land of equal area on this continent.

Each man; woman, and child, who is invested with all the

rights and privileges of either Choctaw, or Chickasaw cit-

izenship, will be entitled, when an allotment, in severalty,

is made, to five hundred acres, worth from five dollars to

ten dollars per acre. Four thousand claimants, wrongfully

foisted upon the Chickasaw and Choctaw rolls, will rob

the Choctaws and Chickasaws of 2,000,000 acres of land

worth from $10,000,000 to $20,000,000. The Chickasaws

and Choctaws, therefore, have legitimate and very urgent

reasons for resisting the unlawful enrollment of appli-

cants for citizenship.

The object of most, if not all, of these applicants for

Chickasaw enrollment, who have never resided in the

Chickasaw nation, or have abandoned the nation, but

claim to have Chickasaw blood, is to obtain an allotment

of Chickasaw and Choctaw lands and of Chickasaw

moneys. Chickasaw citizenship would be valueless to
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them, without these property rights. And the real ques-

tion, in all these Chickasaw cases, is whether the claim-

ants are entitled to allotments of shares in the lands and

moneys of the Chickasaws. The judgments of the Com-

mission to the Five Civilized Tribes were reversed, in

sixty-seven of the cases, by the district judge, who referred

them to masters, for report, and confirmed their reports,

in all cases in which their decisions were adverse to the

Chickasaws.

The district judge delivered an opinion, in which, after

commenting upon certain Choctaw and Chickasaw treaties,

he announced the principles upon which his judgments in

those cases would be based His opinion is printed in

the record of each of the cases. The following is the

closing parapraph :

Along the lines herein indicated the citizenship cases, pending in this
court, will be disposed of.

In conformity with this opinion he has, in different

cases, decided,

First. That all persons having Chickasaw blood are

citizens of the Chickasaw nation, whether residents, or

not residents, of that nation.

Second. That citizens by marriage can not be deprived

of, or forfeit, their citizenship, while residing in the

nation.

Third. That an intermarried white man, who, after the

death of his Chickasaw wife, marries a white woman,

thereby confers Chickasaw citizenship upon the white

wife ; and if, after his death, his white widow marries a

white man, she confers Chickasaw citizenship on him ;

and if, upon her death, her surviving white husband

marries another white wife he confers Chickasaw citizen-

ship on her ; and has also decided that the white children

of these several marriages are Chickasaw citizens, and
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confer Chickasaw citizenship upon their white husbands

and wives.

I.

CITIZENS  BY BLOOD.

In his opinion the district judge said :

I shall hold that non-resident Choctaws and Chickasaws, who have
properly filed their applications, and established their membership of
the tribes, shall be admitted to the roll as citizens.

What the judge meant, as shown by the context, was

this, that he would hold that non-residents of the Choc-
,

taw and Chickasaw nations, who had properly filed their

applications, and proven their Choctaw or Chickasaw

blood, were to be admitted to the roll as citizens. He

based the conclusion which he had reached upon three

grounds, as follows :

1. In all these various treaties, solemnly entered into, there is not one
line or word to indicate that the Choctaws and Chickasaws, who did not
remove to the western country, were not Choctaw or Chickasaw citizens
and members of their respective tribes.

2. In the treaty of 1830, between the Choctaws and the United States,
it is expressly provided that those who remained should " not lose the
privilege of a Choctaw citizen, but, if they ever remove, are not to be
entitled to any portion of the Choctaw annuity."

3. When it was supposed that the lands would be allotted in severalty,
under the treaty of 1866, it was expressly provided that notice should be
published in the papers of several states, that absent Choctaws and
Chickasaws might tome in and obtain the benefit of the allotments; and
absentees were to be allowed five years to occupy and commence im-
provements, and all that was necessary was to satisfy the register of the
land office that that was their intention. The allotment did not take
place ; but if they had not come they were only to lose their allot-
ment of land; it did not make them any the less Choctaws, or Chicka-
saws, or members of the Choctaw and Chickasaw tribes.

If it is true that in the treaties prior to that of 1830,

" there is not one line or word to indicate that the Choc-

taws and Chickasaws, who did not remove to the western

country, were not to continue to be citizens of the Choc-

taw and Chickasaw nations," it is equally true that these
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treaties contained nothing to indicate that those who re-

mained in Mississippi were to continue to be citizens of

their respective nations. On this precise point those

treaties are absolutely silent. There is nothing in the

language, nature, object, scope, or circumstances of the

treaties warranting any legitimate inference therefrom that

those who remained in Mississippi were to continue to be

citizens. That this inference is not warranted by any

principle of justice, or of public law, or of public policy,

or by the general spirit and intent of the treaties, will ap-

pear from considerations hereafter to be suggested to the

court.

The second ground, on which the district judge bases

his decisions, is the stipulation at the close of article 14

of the Choctaw treaty of September 27, 1830. As stated

by the judge, this stipulation was, that, upon the emigra-

tion of the Choctaw nation, all " those who remained

should not lose the privilege of a Choctaw citizen." But

such was not the tenor of the stipulation. In order to

make its meaning clear, I present the entire article.

Article X1V. Each Choctaw head of a family being desirous to remain
and become a Wizen of the states shall be permitted to do so, by signifying
his intention to the agent, within six months from the ratification of this
treaty ; and he or she shall, thereupon, be entitled to a reservation of
one section of six hundred and forty acres of land, to be bounded by
sectional lines of survey ; in like manner shall be entitled to one-half
that quantity for each unmarried child which is living with him over ten
years of age ; and a quarter-section to such child as may be under ten
years of age, to adjoin the location of the parent. If they reside upon
said lands, intending to become citizens of the states, for five years after
the ratification of this treaty, in that case a grant in fee simple shall
issue ; said reservation shall include the present improvement of the
head of the family, or a portion of it. Persons who claim under this arti-
cle shall not lose the privilege of a Choctaw citizen, but, if they ever remove,
are not to be entitled to any portion of the Choctaw annuity.

Now the last clause did not secure, or purport to secure,

a continuance of " the privilege of a Choctaw citizen " to

all Choctaws who remained in Mississippi, after the emi-

gration of the tribe, but only to such as claimed under this
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article. The only persons who were permitted to " claim

under this article," were the heads of families and their

unmarried children living with them. To no others was

this guaranty against loss of this privilege extended. And.

even heads of families could not avail themselves of it

otherwise than by making " claim under this article." No

provision whatever was made for claims by unmarried

adults, who did not live with their parents, or for unmar-

ried children, who did not live with their parents, or for

orphans, who were not heads of families.

Again, the continuance of " the privilege of a Choctaw

citizen " was only promised to heads of families and their

unmarried children living with them, in case they intended

to become citizens of the states, and signified such inten-

tion to the agent within six months after the ratification

of the treaty. Moreover, this " privilege of a Choctaw

citizen," conditionally promised to heads of families and

their unmarried children, was to terminate when they be-

came citizens of the states, at, or before, the expiration of

five years after the ratification of the treaty. The treaty

was ratified February 24, 1831. " The privilege of a Choc-

taw citizen " conferred upon heads of families and their

unmarried children living with them, if they remained in

Mississippi, expired in 1836—sixty-two years ago.

The presence of the stipulation that " persons who

claim under this article shall not lose the privilege of a

Choctaw citizen " does not, I submit, prove, or tend to

prove, that, in the absence of such a stipulation, either

the tribal polity of the Choctaws, or public law applicable

to the case (to say nothing of other relevant treaty stipu-

lations), would have secured a continuance of " the priv-

ilege of a Choctaw citizen " for five years, even to the

" persons who claimed " under article 14 of the treaty.

On the contrary, the fact that it was deemed necessary
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to insert this stipulation in the treaty, in order to con-
tinue the privilege, even to the class provided for, shows
that, in the absence of such a stipulation, the tribal
polity of the Choctaws would not have continued that
privilege.

The Choctaw heads of families and their unmarried
children living with them, having claimed under article
14 of the treaty, retained the " privilege of a Choctaw
citizen," until they became citizens of the States,—in no
event longer than five years after the ratification of the
treaty. But the continuance of this privilege was secured
to them by the last clause of article 14, and by nothing
else. The scope and efficacy of that provision were re-
stricted • to the identical class of persons, who claimed
under that article. It did not apply to heads of families,
who remained in Mississippi after the emigration, but
made no claim under article 14, or to their families. It
did not apply to unmarried adults who did not live with
their parents, or to unmarried children who did not live
with their parents, or to unmarried orphans. It did not
apply to Choctaws who had been born and always resided
in Louisiana, or Texas, or Arkansas, or elsewhere outside
the state of Mississippi. It did not apply to Choctaws
born twenty, thirty, forty, fifty, or sixty years after the
date of the treaty.

But the district judge disregarded this restriction. He
concluded, not merely that heads of families and their
unmarried children living with them, claiming under
article 14 of the treaty, continued to be citizens of the
Choctaw nation, but that all persons, who had Choctaw
blood in their veins, whether living in 1830, or born fifty
or sixty years after 1830, whether living in the Choctaw
nation, or in the state of Mississippi, or elsewhere, were
Choctaw citizens,--that is to say, he decided, in effect,
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that persons of Choctaw blood, who were born and had

always resided in Louisiana, or Texas, or Arkansas, and

had never visited the Choctaw nation, were, neverthe-

less, Choctaw citizens. Moreover, he so expanded this

conclusion as to embrace, in its scope, the Chickasaws,

to whom it is quite as inapplicable as to the Mohawks

or Modocs. I respectfully submit that article 14 of the

treaty affords no support to such a conclusion.

But what was this " privilege of a Choctaw citizen,"

which was secured to certain Choctaws claiming under

article 14 of the treaty of 1830 ? It is for the appellees

to show what it was. This privilege was not defined in

that treaty or in any prior treaty. 1111830 the Choctaws

had no written constitution or laws. It will not be easy

for the appellees to extract from vague tradition an accu-

rate description of this privilege. But that is not material ;

for, whatever else it was, it was not the privilege of hold-

ing, as a private individual, the title of a tenant in common

of the territory occupied by the Choctaws, which in 1820

included 12,965,000 acres of land in the state of Mississippi.

It is certain that the Choctaws, as individuals, held no

vested property rights in those lands. It is certain that

their interest therein was not so near to private property

as is the interest of citizens of the United States in the

public lands.

This privilege, whatever it was, was not promised

to any Chickasaw whatever. At that time there was no

political connection between the Choctaws and Chickasaws.

Their lands were contiguous, but were not held in common.

It is certain that few and probable that none of the

Choctaws, who claimed under the treaty of 1830, sixty-

nine years ago, are included among the thousands of
applicants for Choctaw citizenship, who have besieged

the Dawes Commission and the district court. Of course
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none of them could, under any pretext, claim Chicfritsow
citizenship. The district judge is of the opinion that this,

conditional promise of an undefined privilege, made to a

specified class of Choctaws, living in 1830 and making a

certain claim under the treaty of that year, secured to

thousands of Chickasaws as well as Choctaws born forty,

fifty, or sixty year afterwards, the right to allotments of

equal shares in the Choctaw and Chickasaw lands. This

theory supposes a disproportion between cause and effect,
which is marvellous if not miraculous.

The district judge seems to be equally mistaken in his

opinion as to the effect of the conditional stipulation, con-

tained in the treaty of 1866, which furnished the third

ground of his decision. In article 12 of that treaty it was

agreed, that, if the legislatures of the Choctaw and Chick-

asaw nations should decide to allot their lands in severalty,

(which, by the way, they refused to do), certain public

notices should be given and thereafter the Choctaws and

Chickasaws should be permitted to select each one quarter
section of land, to be held in severalty. In the next arti-

cle it was provided as follows :

Article XIII. The notice, required in the above article, shall be given,
not only in the Choctaw and Chickasaw nations, but by publication in
newspapers printed in the states of Mississippi and Tennessee, Louisiana,
Texas, Arkansas, and Alabama, to the end that such Choctaws and Chick-
asaws, as yet remain outside of the Choctaw and Chickasaw nations, may
be informed and have opportunity to exercise the rights hereby given to
resident Choctaws and Chickasaws ; provided that, before any such absent
Choctaw or Chickasaw shall be permitted to select for him or herself, or
others, as hereinafter provided, he or she shall satisfy the register of the
land office of his or her intention, or the intention of the party for whom
the selection is to be made, to become bona fide  residents in the said na-
tion, within five years from the time of selection, and should the said
absentee fail to remove into said nation and occupy and commence an
improvement on the land selected within the time aforesaid, the said se-
lection shall be cancelled, and the land thereafter shall be discharged
from all claim on account thereof.

This stipulation does not purport to recognize existing
rights of these absentees. It purports to confer upon
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them certain rights, provided the Choctaw and Chickasaw

legislatures should decide to do, what they, in fact, re-

fused to do, viz : allot their lands in severalty. Upon

that condition it purports to confer upon non-resident

Choctaws and Chickasaws certain rights, which, by article

15 of the same treaty, were conferred upon resident Choc-

taws and Chickasaws. Instead of warranting an infer-

ence that the tribal systems, or polity, of the Choctaws

and Chickasaws, secured the rights of cittzenship to ab-

sentees, it obviously necessitates the contrary inference.

The circumstance that it was found necessary, in order to

secure these rights to absentees, to make special provis-

ion therefor, implies that, in the absence of such special

provision, absentees would not be included in a general

provision for Choctaws or Chickasaws.

But then the right, which was conferred on the absen-

tees, upon a condition which the Choctaw and Chickasaw

legislatures refused to perform, was not the right of cit-
izenship, but only the right to select 160 acres of land.
By the agreement of 1898, the right to select forty acres

of land in the Chickasaw nation was granted to each Chick-

asaw freedman. But no freedman was made a Chickasaw

citizen, by the grant of this right. Moreover the right se-

cured by article 13, such as it was, could only have been

enjoyed, upon the performance of certain conditions, within

a period not greatly exceeding five years from 1866. It

would have expired more than a quarter of a century ago.

No Choctaw or Chickasaw, who was absent from his

nation in 1866, and failed to become a bona fide resident

therein a quarter of a century ago, could have acquired

160 acres of land, (to 'say nothing of citizenship) by vir-

tue of this treaty stipulation, even if the Choctaw and

Chickasaw legislatures had decided to allot their lands -in
severalty.
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The provision requiring these absentees to become
bona fide residents of their respective nations is, in spirit

and effect, adverse to the contention that Choctaw or

Chickasaw blood constitutes an unassailable title to

Choctaw or Chickasaw citizenship, without regard to

residence. But finally back of all this is the fact that the

legislatures of the Choctaw and Chickasaw nations refused

to make the proposed allotments in severalty, and, there

fore, the rights in question never vested, either in res-

idents, or in non-residents.

I submit that the reasoning of the district judge does

not warrant his decision that Choctaw or Chickasaw

blood, irrespective of residence, secures a perfect title to

Choctaw or Chickasaw citizenship. I now beg the at-

tention of the court to the considerations which seem to

me affirmatively to .show that the conclusion of the judge,

on this question, was altogether erroneous.

Upon the non-resident claimants of Chickasaw citizen-

ship rests the burden of proving that residence, which is

an inseparable qualification of citizenship in the Ameri-

can nation, and in the several states and territories, is not

an inseparable qualification of citizenship in the Chicka-

saw nation. Upon them rests the burden of indicating

such differences in constitutions, laws, usages, or political

systems, as will occasion this alleged difference in the

qualifications of citizens. It is not provided, in any

treaty, or. in the Chickasaw constitution, or in any Chicka-

saw law, or in any law of the United States, that Chicka-

saw blood shall entitle a claimant to Chickasaw citizen-

ship, without residence in the Chickasaw nation. In the

absence of such a provision, there is no better reason for

holding that a man with Chickasaw blood, who has never

resided in the Chickasaw nation, or has abandoned the

nation, is a Chickasaw citizen, than for holding that a man
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with Virginia blood, who has never resided in Virginia,

or has abandoned that state, is a citizen of Virginia.

As to some of the qualifications for citizenship, the

Chickasaw nation differs from the United States, and also

from the several states and territories. For example,

every person born in the United States, except represen-

tatives of foreign powers, becomes, at birth, a citizen of

the United States, and also of the state in which he was

born. But only a small proportion of the persons born

in the Chickasaw nation become, at birth, citizens of that

nation. Only those become citizens whose parents are

citizens by birth, marriage, or adoption. The whites in

the nation number more than 50,000, and the blacks more

than 5,000, while the citizens by blood, marriage, and

adoption, number less than 5,000.

Again, upon the marriage of a foreign woman to a citi-

zen of the United States, she herself becomes a citizen ;

but a man, who is the subject of a foreign power, does

not become a citizen of the United States, upon his

marriage to a woman who is a citizen. But, in the

Chickasaw nation, both white men and white women, who

marry Chickasaws, become Chickasaw citizens. More-

over, while foreigners are naturalized in the United States,

by the courts, in pursuance of legislative provisions ; in

the Chickasaw nation, they are only naturalized by the

legislature, by specific acts of adoption.

And yet, in all these political communities,--in the

United States, in the several states and territories, and in

the Chickasaw nation, residence is one of the qualifica-

tions for citizenship. Although not the only qualification,

it is, in all of them, an indispensable qualification.

Chickasaw blood is not a perfect qualification for citizen-

ship ; nor is it even an indispensable qualification. Citi-

zens by marriage, or adoption, have no Chickasaw blood.,
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On the other hand, residence, while not, in itself, a per-

fect qualification, is, nevertheless, a necessary qualifica-

tion. As there can be no citizenship by blood, without

residence, so can there be no citizenship by marriage, or

adoption, without residence.

Blood is not conclusive of citizenship, in the European

nations, in the American nation, in any of the states, or

in the organized territories. If it is so in the Choctaw

and Chickasaw nations, this condition must result either

from some differences of polity, or from some specific and

exceptional provisions of treaties, constitutions, or laws.

A man born in a foreign country, and never a resident of

the United States, in whose veins is no blood, save that of

ancestors, who have resided in the United States since the

coming of the Mayflower, has American blood ; but he is

not a citizen of the United States. Residence in the

United States is an indispensable condition precedent to

the acquisition of such citizenship. It is also an indis-

pensable condition precedent to the acquisition of citizen-

ship in any of the states, or territories.

A man whose paternal and maternal ancestors were,

through many generations, native Virginians, whose father

and mother removed to Kentucky, where he, himself was

born, has Virginia blood ; but, unless lie removes to the

state of Virginia, and in good faith makes that state his

residence, he is not a citizen of Virginia. If, having been

born in Virginia, he abandons that state, for a permanent

residence in another, lie ceases to be a citizen of Virginia.

Chickasaw citizenship may be acquired and lost in the

same way, except that only Chickasaws by blood, marriage,

or adoption, can acquire Chickasaw citizenship ; but any

citizen of the United States, with or without Virginia

blood, may acquire citizenship in Virginia.

Will it be asserted that the Chickasaw nation is a mere



14

ethnical community, and that, therefore, every person,

having Chickasaw blood in his veins, is a member of the

Chickasaw family, or race, wherever he may reside ?

This will be a mistake. It is probable that a majority of

the citizens of the Choctaw nation have more or less

Choctaw blood, and that a majority of the citizens of the

Chickasaw nation have more or less Chickasaw blood.

But a large part of the citizens of the Chickasaw nation,

who have Chickasaw blood, have also Caucasian blood,

and, so far as blood is concerned, are more nearly akin to

the white than to the Indian race. The same thing is

true of the Choctaw nation. Again many Chickasaw

citizens are Choctaws by blood, and have no Chickasaw

blood whatever. They have become Chickasaw citizens,

by intermarriage with Chickasaws. And this is also true,

vice •ver8a, in the Choctaw nation. Moreover, in each

nation large numbers of intermarried and adopted whites,

and their descendants, are citizens. And then all the

former slaves of the Choctaws and their descendants,

though of African descent, are Choctaw citizens. The

position that there is anything in the ethnical condition

of the Choctaw, or Chickasaw, nation to distinguish it

' from one of our states or territories is, therefore, unten-

able.

Although the two tribes were formerly implacable foes,

often at war with each other, yet for more than one hun-

dred years they have been friends, as well as neighbors,

and have now become as thoroughly intermingled as the

Germans and Irish in the state of Wisconsin ; and even

their original very marked differences of physiognomy

have almost entirely disappeared. The task of preparing

separate rolls of the Chickasaw citizen of full blood, and

of those of mixed Chickasaw and Choctaw blood, would

prove an exceedingly difficult, if not an absolutely impos-
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Bible task. Whatever may have been true two hundred

years ago. there is no ground for the contention that the

Chickasaw nation is, at the present time, or has been, at

any time within the last fifty years, a mere race, 	 a purely

ethnical community. That nation is as thoroughly a po- .

litical community, 	 a body politic, 	 as is the state of

Virginia, or the Territory of Arizona.

But the theory that the Chickasaw nation is a mere

family of one common lineage, and not a body politic, is

swept away by the following provision of the treaty of

1855 :

Art. 5. The members of either the Choctaw or the Chickasaw tribes
shall have the right freely to settle within the jurisdiction of the other,
and shall, thereupon, be entitled to all the rights, privileges, and immu-
nities of citizens thereof; but no member of either tribe shall be permitted
to participate in the funds belonging to the other tribe.

By virtue of this stipulation, all Choctaws, while resid-

ing in the Chickasaw nation, are entitled to all the rights,

privileges, and immunities of Chickasaw citizens, and are,

to all intents and purposes, Chickasaw citizens. The only

privilege excepted is the privilege of sharing in the Chick-

asaw funds. There is no exception, so far as the lands

are concerned. The Choctaws number 15,000 and the

Chickasaws 5,000. There are now in the Chickasaw na-

tion large numbers of Choctaws, who enjoy all the

rights, privileges, and immunities of Chickasaw citizens.

The tendency of migration, between the Choctaws and

Chickasaws, is from the Choctaws to the Chickasaws. If

5,000 Choctaws should, by residence in the Chickasaw

nation, become Chickasaw,' citizens, there would be more

Chickasaw citizens of Choctaw than of Chickasaw blood.

The fact that this is a possibility is fatal to the contention.

that Chickasaw blood is conclusive of Chickasaw citizen-

ship.

The theory that an admixture of Chickasaw blood con-
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stitutes an unimpeachable title to Chickasaw citizenship,

without regard to residence, or enrollment, is negatived

by the following provision of section 21 of the act of June

28, 1898 :

No person shall be enrolled, who has riot heretofore removed to and,
in good faith, settled in the nation, in which he claims citizenship ;
Provided, however, That nothing contained in this act shall be so con-
strued as to militate against any rights, or privileges, which the Missis-
sippi Choctaws may have, under the laws of, or the treaties with, the
United States.

The effect of this provision is that an applicant for

enrollment may be a Chickasaw of the full blood, and

yet, if he " has not heretofore removed to and in good

faith settled in the nation," he can not be enrolled, and

can not become a Chickasaw citizen.

This theory, as to the efficacy of Chickasaw blood, is

also negatived by the following clause in the same section

of the act of June 28, 1898:

The rolls so made, when approved by the secretary of the interior,
shall be final ; and the persons, whose names are found thereon, with
their descendants thereafter born to them, with such persons as may
intermarry according to tribal laws, shall alone constitute the several
tribes which they represent.

Under this provision, the rolls prepared by the Dawes

Commission and perfected, on appeal, by the supreme

court, when finally approved by the secretary of the

interior, contain the names of all the citizens 'of the

Chickasaw nation, except citizens who thereafter become

such by birth, adoption, or marriage. After the approval

of the roll, by the secretary of the interior, applicants for

enrollment can not become citizens of the Chickasaw

nation. This is obviously fatal to the contention that

Chickasaw blood constitutes an unassailable title to

Chickasaw citizenship.

It has been held by the district judge, and is contended

by all the applicants, who claim citizenship under article



17

38 of the treaty of 1866, that it is provided, in that article,

that :

Every white person who, having married a Choctaw or Chickasaw,
resides in the said Choctaw or Chickasaw nation, or who has been
adopted by the legislative authorities, is to be deemed a member of said
nation * * in all respects as though lie was a native Choctaw or
Chickasaw.

If this is the effect of the stipulation, native citizens

and intermarried citizens are the same in all respects,—

that is to say, their rights, qualifications and obligations

as citizens are the same. But by this same article resi-

dence is made a necessary qualification of the intermarried

citizen. It is therefore recognized as a necessary qualifi-

cation of the native citizen ; and it would have been made

a qualification of the native citizen, by this stipulation, if

it had not already been one of his qualifications.

In 1891 the Choctaw council regarded special legisla-

tion as essential to the admission to Choctaw citizenship

of Choctaws who had resided, since the emigration, in the

state of Mississippi. The following act was approved

April 8, 1891 :

An act admitting certain Choctaws from Mississippi to citizenship in
the Choctaw nation.

Be it enacted by the general council of the Choctaw nation assembled,
That Joe Willis * * and Eva Sam, all having just dome from the old
nation, in Mississippi, are hereby admitted to all of the rights and privi-
leges of citizenship in the Choctaw nation, and this act shall take effect
and be in force from and after its passage.

The sixteenth general provision of the Chickasaw con-

stitution of 1867 is subversive of the theory that the

Chickasaw nation is a mere race, and not a body politic_

Sec. 16. That no inconvenience may arise from the political separation
between the Choctaws and Chickasaws, it is hereby declared that all
rights, privileges and immunities of citizens, secured, under the fifth
article of the treaty of June 22, 1855, to all Choctaws, who are now, or
may hereafter become, residents, within the limits of the Chickasaw
nation, are fully recognized and protected.

No qualification of citizenship is prescribed in either

of the Choctaw or Chickasaw constitutions. But in the
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Chickasaw constitutions of 1856 and 1867, and in the
Choctaw constitution of 1860, residence is made one of

the qualifications of voters and officers. It is also made

one of the qualifications of officers in an act of the Chick-

asaw legislature, approved October 17, 1876, and in an

act of the Choctaw legislature approved October 16,

1860 and by the act of November, 1886, it was pro-

vided that no non-resident Choctaw, having less than

one-eighth Choctaw blood, should be admitted to Choc-

taw citizenship.

The question of the right of expatriation may not be

exactly the same in the case of an independent sover-

eignty, like the United States, as in the case of a subordi-

4ate government, like one of the states, or the Chickasaw

nation. And yet a citizen of the United States, who

abandons his country and becomes a permanent resident

of a foreign nation, loses, not only his state citizenship,

but also his national citizenship. He may not become a

citizen of the foreign nation, for, although capable of ex-

patriating himself from one country, he may not be able

to naturalize himself in another. Expatriation from one

country does not per se effect naturalization in another.

The Chickasaw by blood, who has abandoned his nation,

has voluntarily and effectually expatriated himself, al-

though incapable of making himself, without naturaliza-

tion, a citizen of the United States. In Elk v. Wilkins,

112 U. S. 94, the supreme court held that :

An Indian, born a member of one of the tribes within the United
States, which still exists and is recognized as a tribe, by the government
of the United States, who has voluntarily separated himself from his
tribe and taken up his residence among the white citizens of a state, but
has not been naturalized, or taxed, or recognized as a citizen, either by
the United States, or by the state, is not a citizen of the United States,
within the meaning of the first section of the fourteenth article of the
amendments of the constitution.

But the court has not held that - an Indian is incapable
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of expatriating himself. On the contrary, in this opinion,

the court said :

The act of July 27, 1868, ch. 249, declaring the right of expatriation to
be a natural and inherent right of all people, and reciting that, in the
recognition of this principle, this government has freely received emi-
grants from all nations, and invested them with the rights of citizen-
ship,' while it affirms the right of every man to expatriate himself from
one country, contains nothing to enable him to become a citizen of
another, without being naturalized under its authority.

The provision, to which the court referred, is embraced

in the Revised Statutes, as follows :

Sec. 1999. Whereas the right of expatriation is a natural and inherent
right of all people, indispensable to the enjoyment of the rights of life,
liberty, and the pursuit of happiness ; and whereas, in the recognition of
this principle, this government has freely received emigrants from all
nations, and invested them with the rights of citizenship ; and whereas
it is claimed that such American citizens, with their descendants, are
subjects of foreign states, owing allegiance to the government thereof ;
and whereas it is necessary to the maintenance of public peace that this
claim of foreign allegiance should be promptly and finally disavowed ;
therefore any declaration, instruction, opinion, order or decision, of any
officer of the United States, which denies, restricts, impairs, or questions
the right of expatriation, is declared inconsistent with the fundamental
principles of the republic.

The Chickasaws by blood, who have never resided in

the Chickasaw nation, or performed any of the duties of

Chickasaw citizenship, cannot, when the day arrives for

the distribution of the lands and moneys of the Chicka-

saws, come in, like vultures after their prey, and demand

all the benefits of citizenship. Nor can the Chickasaws

by blood, who, after a residence in the nation, have aban-

doned the country, perpetrate such a wrong upon those

who have faithfully performed the duties of citizens, and

maintained the national existence, by steadfastly remain-

ing on the soil. If the rest of the Chickasaws had been

deserters, as these have been, and abandoned the country,

there would be no lands to distribute ; they would all

have reverted to the United States.
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II.

CITIZENS BY MARRIAGE.

The district judge has decided that by virtue of the

first article of the treaty of 1855, and the thirty-eighth

article of the treaty of 1866, the white man A, who marries a

Chickasaw woman B, becomes at once invested with Chick-

asaw citizenship, not merely for jurisdictional purposes,

but " to all intents and purposes," and thereupon ac-

quires all the rights vested in native Chickasaws. He

has decided that if A, after the death of his Chickasaw

wife B, marries a white wife C, and white children are

born of this second marriage, the white wife C and her

white children all become Chickasaw citizens, each pos-

sessing the same vested rights. He has decided that if,
after the death of the white husband A, his white widow

C marries a second white husband D, and white children

are born of this third marriage, the white man D and his
white children all become Chickasaw citizens and acquire

the same vested rights. And finally he has decided that

if the white children of these several marriages themselves

marry white persons, such white persons and their white

children all become Chickasaw citizens and acquire the

same vested rights. The judge assigns only the following

grounds for his decision as to the rights of the white

parties to these several marriages, and of their white

descendants :

Under section 7 of the general provisions of the Chickasaw constitution,
adopted August 16th, 1867, both as originally adopted and as amended, .
said sections can have but one construction and that that they regarded
the said 38th article as binding on their future action, and if this is so, it
would not be within the power of either the Choctaw or Chickasaw nation
to pass, or adopt, any constitution, or law, in violation of said article, or
that would take away the rights, privileges, or immunities, that had
attached to any white person, under .and by virtue of its provisions.
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When a white person has married a Choctaw, or Chickasaw, according
to their laws, and resides in the Choctaw or Chickasaw nation, he is, in
all respects, as though he was a native Choctaw, or Chickasaw, and his
rights, under the treaty, attach, and it is not within the power of the
Choctaw or Chickasaw nation to take the same away, by legislation, or
otherwise.

For the purposes of the argument let us assume at

present that in the sense of the treaty the white husband

or white wife of a Chickasaw or Choctaw is to be deemed

a member of said nation " in all respects as though he (or

she) was a native Choctaw or Chickasaw." Let us first ascer-

tain the rights of the successive white husbands of white

wives and white wives of white husbands and their white

children ; and afterwards the rights of white husbands

and white wives of native Chickasaw citizens.

The reasons assigned by the judge for his decision

seem to be applicable mainly if not wholly to the white

person, who forges the first link in this endless and

ramified chain of imputed citizenship. But the applicants

themselves base their claims on two grounds, (1) the

equality of civil and political rights secured to all Chick-

asaw citizens, and (2) their vested property rights.

Equality of Civil and Political Rights.

The appellees say that article 38 of the treaty of 1866

secures to the white husband of a Chickasaw woman all

the rights of Chickasaw citizenship,—all the rights which

a citizen of Chickasaw blood possesses ; that a Chickasaw

by blood has the right, by marrying a white wife, to confer

Chickasaw citizenship upon her, and upon her children

of mixed blood ; and that, therefore, the white widower of

a Chickasaw woman has the right, by marrying a white
woman, to confer full Chickasaw citizenship upon her,

and upon her white children. They say, further, that

after the death of this white man, his white widow has the
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right, by marrying a second white husband, to confer

citizenship upon him and their white children, and so on

ad infinitum. They say also that the white children of

these several marriages, being themselves invested with

all the rights of Chickasaw citizenship, have the right, by

marrying white persons, to invest them and their children

with full Chickasaw citizenship. There are three obvious

fallacies in this reasoning

First. If a citizen of Chickasaw blood has any right to

confer citizenship upon his white wife, it is merely the

right to confer citizenship upon the white wife of a cit-

izen of Chickasaw blood. It is not the right to confer

citizenship upon the white wife of a white man. The

citizen of Chickasaw blood can not, by marriage, or in

any other way, confer citizenship upon the white wife of

a white man. If the rights of the white widower of a

Chickasaw woman are the same as those of a citizen of

Chickasaw blood, this white widower can not, by marry-

ing a white woman, confer citizenship upon the white wife
of a white man. If he could do that, his rights and those

of the citizen of Chickasaw blood would not be equal.

He would possess a right to which the citizen of Chick-

asaw blood could not possibly make any pretension.

The citizen of Chickasaw blood, if he can confer citizen-

ship, at all, can only confer it upon the white wife of a

citizen of Chickasaw blood.
The only power which the native citizen has is this :

Through the union of the two races, he is able to bring

about such a result that both parties to the union and

their children of mixed blood will be " deemed members

of the nation." That power, in its entirety, is conferred

upon the white man. Through a union of the two races,

he, also, can bring about such a result that both parties

to the union and their children of mixed blood will be



23

" deemed members of the nation." In this regard the

white citizen now enjoys rights and powers exactly equal

to those of the native citizen. But with equality of right

he is not content. He demands superiority of right.

With equal modesty, the white citizen of the United States

may demand that, because he is entitled to all the rights

of the colored citizen, he shall be enabled to make the

child of his white wife a mulatto, and, failing in this de-

mand, may insist that he is denied one of the rights ac-

corded to his colored brother.

Second. If the white widower of a Chickasaw woman

can, after her death, confer citizenship upon the white

children of a white wife, he can do what the citizen of

Chickasaw blood can not do ; he has a right which the

citizen of Chickasaw blood has not. For the citizen of

Chickasaw blood can not confer citizenship upon white

children ; he can only confer citizenship upon children.'

having an admixture of Chickasaw blood. Under the

pretense of seeking equality of right the reasoning of the

claimants, on both points, aims to secure to intermarried

white persons, and their white descendants, unwarranted

superiority of right..

Third. But the only right secured, by article 38 of the

treaty of 1866, to the white man who marries a Chickasaw

wife, is conferred upon the white man, not by the Chick-

asaw wife, but by the stipulation of the treaty. Individ-

uals can perform acts which treaties, constitutions, or

laws make essential to, or decisive of, citizenship ; but

they cannot confer citizenship.

If, as we are now assuming, article 38 of the treaty of

1866 conferred upon the white man who married a Chick-

asaw woman any right of citizenship beyond the right to

live in the nation and to be subject to its laws, it is clear

that the man who married a Chickasaw woman acquired
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no right of citizenship at the . instant when the marriage

ceremony was performed beyond the right to be a citizen

while he resided in the nation with his Chickasaw wife.

It is not the man who merely marries a Chickasaw wife,

that " is to be deemed a member of the nation," but the

man who marries a Chickasaw wife and, after his mar-

riage, resides with her in that nation. The right to

Chickasaw citizenship, which he acquires at the instant of

the marriage, is only an inchoate right. As long as he

lives the possibility of the termination of his residence

and of his citizenship remains ; and upon the continuance

of his residence, depends whatever right he has.

But then, article 38 of the treaty of 1866 contains no

provision whatever for white persons, who marry the

widows or widowers of Chickasaws, or for the white

children of such marriages. For the convenience of the

court I repeat the article :

Article 38. Every white person, who, having married a Choctaw or
Chickasaw, resides in the said Choctaw or Chickasaw nation, or who has
been adopted by the legislative authorities, is to be deemed a member of
said nation, and shall be subject to the laws of the Choctaw or Chick-
asaw nation, according to his domicile, and to prosecution and trial be-
fore their tribunals, and to punishment according to their laws in all re-
spects as though he was a native Choctaw or Chickasaw.

The provision of article 38 is that every white person,

who, having married a Choctaw or Chickasaw, resides in

the said Choctaw or Chickasaw nation, is to be deemed a

member of said nation. It contains no declaration that

every white person, who, having married a white member

of the Choctaw or Chickasaw nation, resides in that na-

tion, is to be deemed a member of said nation. It con-

tains no declaration to the effect that every white woman,

who, having married the surviving white husband of a

Chickasaw wife, resides in the Chickasaw nation, is to be

deemed a member of that nation, or . that every white

man, who marries the white widow of a Chickasaw, is to
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be deemed a member of the nation. There is no ground

for the assumption that the parties to the treaty intended

to stipulate that every white person who, having married

a white member of the nation, resided therein, was to be

deemed a member of the nation.

Such a stipulation would not have promoted the inter-

ests of any party to the treaty. The reason for granting

Chickasaw citizenship, to white persons intermarried with

Chickasaws, is to be readily found in the public policy of

the Choctaw and Chickasaw nations. It has been greatly

to their advantage to promote marriages between white

persons and their own citizens, and to incorporate inter-

married whites into their bodies politic. This has been

found to be one of the most important agencies in accel-

erating their progress in civilization. It has tended to

advance their education, their agriculture, their commerce,

and their legislation. Many of their best and ablest cit-

izens, business men, agriculturists and legislators have

been, and now are, of mixed blood. And, what is per-

haps the greatest good of all, this intermarriage has

wholly broken down all race barriers between the whites

and the Chickasaws. But there is no such ground of

policy for the promotion of marriages between whites and

whites. The Chickasaws have no more interest in the

marriage of white " members of the nation " to white

persons who are not members of the nation, or in the

marriage of white members of the nation to each other,

than they have in the marriage of employes of the United

States government to each other, or in the marriage of

permit-men to permit-women. Nor has the government

of the United States the slightest interest in the inter-

marriage of whites with whites, in the Chickasaw nation.

Whatever may be the nature or extent of the right

secured to the white husband of a Chickasaw woman by
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article 38 of the treaty of 1866, lie will be divested of

it, if he shall cease to reside in the nation, Or shall

wrongfully abandon her, or shall marry a white woman,

either after her death, or after the divorce of the parties.

Whatever rights of citizenship a white man may have,

after he ceases to be a resident of the nation, or after

he abandons his Chickasaw wife, or after he marries a

white wife, those rights will be his, not by virtue of article

38 of the treaty of 1866, or of article 1 of the treaty of

1855, but by virtue of some other treaties, or of constitu-

tions, laws, or usages of the Chickasaw nation.

The Chickasaws do not accept the construction which

the district judge has given to article 38 of the treaty of

1866. They do not understand that the concluding words

" in all respects as though he was a native Choctaw, or

Chickasaw," qualify, or have any connection, in either

sense or syntax, with the words, " is to be deemed a

member of said 'nation." They understand these con-

cluding words to qualify only the clauses conferring upon

the nation civil and criminal jurisdiction of the inter-

married whites. They believe that the text of the article

shows, what they know the historical fact to be, that the

article was adopted, not for the purpose of conferring

upon intermarried whites property rights to Chickasaw

lands, or moneys, or the right to vote, or hold office, but

for the sole purpose of subjecting them to the jurisdiction

of the Chickasaw courts, and thus relieving the nation

from the intolerable nuisance resulting from the exemption

of white husbands and wives of Chickasaws from the

jurisdiction of their courts and from compulsory attend-

ance on courts hundreds of miles distant from the Chick-

asaw country.

The Chickasaws contend that if the intent had been to

attach to these intermarried whites any incidents of



.21

membership in the tribe, beyond subjection to the juris-

diction of the Chickasaw courts, this jurisdictional sub-
jection would riot have been the only incident of member-

ship specified in the article. They insist that if it had

been the purpose to confer, upon these intermarried

whites, the right to share in the lands, or moneys, of the

tribe, or to vote, or hold office, such purpose would have

been specified, as well as the purpose to subject them to

the jurisdiction of the Chickasaw courts.

The provision is not that every intermarried white per-

son " shall be a member of said nation," but that he " is

to be deemed a member of said nation." This language

on its face implies that they are to be regarded as mem-

bers for some particular purpose. The next words show

what that purpose was ; they show that it was purely a

jurisdictional purpose,—that the object was to subject

these intermarried whites to the jurisdiction of the Chick-

asaw courts. The article discloses no other purpose for

which they are to be deemed members • of the tribe. If

the intermarried whites are invested with any rights of

citizenship, beyond the right to be subject to the jurisdic-

tion of the Chickasaw courts instead of the courts of the

United States, those rights have been derived, riot from

article 38 of the treaty of 1866, but from other treaties,

or from Chickasaw constitutions, or laws.

But what are these claimants to gain by invoking the

aid of other treaties, or of Choctaw, or Chickasaw consti-

tutions, laws, or usages ? The first of the provisions re-

lating to this subject, appears in the treaty of October 20,

1832, between the Chickasaws and the United States in

the following terms :	 •

Article XV. The Chickasaws request that no person be permitted to
move in and settle on their country before the land is sold. It is there-
fore agreed that no person whatsoever who is not a Chickasaw, or con-
nected with the Chickasaws by marriage, shall be permitted to come into
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the country and settle on any part of the ceded lands until they shall
be offered for sale.

In 1832, then, both the Chickasaws and the United

States held intermarried whites to be not members or citi-

zens of the Chickasaw tribe or nation, but only persons

" connected with the Chickasaws by marriage." Next

come the following provisions, in the treaty of May 24,

1834 :

Art. V. It is agreed that the fourth article of the " treaty of Pontitock "
be so changed that the following reservations be granted in fee : " To
heads of families, being Indians, or having Indian families consisting of
ten persons and upwards, four sections of land are reserved. To those
who have five and less than ten persons, three sections. Those who have
less than five, two sections. Also those who own more than ten slaves
shall be entitled to one additional section, and those owning ten and less
than ten to half a section."

Art. VII. Where any white man, before the date hereof, has married
an Indian woman, the reservation he may be entitled to, under this
treaty, she being alive, shall be in her name.

If the white head of a Chickasaw family had been rec-

ognized by the parties to this treaty as a member of the

tribe, he would not have been denied the place accorded
to Chickasaw heads of families in the allotment of the

lands. But he was not so recognized. The Chickasaw

wife took the family allotment in her own name. In 1834,

therefore, neither the Chickasaws nor the United States

admitted intermarried whites to be members of the Chick-

asaw nation.

The following law was enacted by the Choctaw council

in 1840 :

Be it enacted by the general council of the Choctaw nation assembled, that
no white man shall be allowed to marry in this nation unless he has been
a citizen (resident ?) of the same for two years. * *

And be it further enacted, that no white man, who shall marry a Choc-
taw woman shall have the disposal of her property without her consent ;
and any white man parting with his wife, without just provocation, shall
forfeit and pay over to his wife such sum or sums as may be adjudged to
her by the court for said breach of the marriage contract and be deprived
of citizenship.

By this statute the Choctaws virtually recognize the

concession of limited citizenship to intermarried whites.
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But they do not recognize in this citizenship any vested

right. In the first place, although prior to the passage of

an act relating to the property of married persons, ap-

proved Oct. 10, 1848, marriage transferred to the Choctaw

husband all the wife's personal property in possession,

it was nevertheless provided in the act of 1840, quoted

above, that marriage should not transfer to the white

husband of a Choctaw wife her property in possession.

And, in the second place, if the white husband parted

with his Choctaw wife, without just provocation, he was

to be deprived of his limited citizenship, whatever it

amounted to. It was not a vested right.

The following imperfect law was enacted by the Choc-

taw legislature in 1853 :

Be it enacted by the general council of the Choctaw nation assembled,
That William Morrison, Thomas Morrison, Sarah Jane Morrison, Molly
Redhead, Betsey Heart, Rebecca Heart, Philip Keggo, and infant child
of Philip Keggo, Rosa Ayres, Betsey Ayres, Julian Ayres, Mary Ayres,
Sophonia Ayres, and Sallie Ayres ; and they are hereby declared natural-
ized citizens of the Choctaw Nation, invested with all the rights, privi-
leges and immunities of naturalized citizens of the same.

In 1853, naturalized citizens of the Choctaw nation

were not invested with all the rights of Choctaws. They

had only the rights, privileges, and immunities of natural-

ized citizens. What the rights, privileges, and immunities

of naturalized citizens were the record does not show.

The following are general provisions of the Chickasaw

constitution of 1856 :

Section 8. Any person, other than a Chickasaw, having legally inter-
married with a Chickasaw woman, shall participate in the Chickasaw
annuities, but shall not be eligible to any office of trust in this nation.
In like manner, a wife, other than a Chickasaw woman, having legally
married a Chickasaw husband shall participate in the annuities of the
Chickasaw tribe ; provided, they are residents of this nation. This rule
shall cease in case where a husband or a wife, other than Chickasaws, die
or be separated from the bonds of matrimony. But such death or separa-
tion shall not affect the right of the children (born during such inter-
marriage) to participate in all the rights, privileges, and immunities of
the Chickasaws.

Section 10. No retrospective payments shall be made out of the Chick-
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asaw moneys to any person herein adopted, or which may be hereafter
adopted under the constitution.

Section 11. The legislature shall have the power, by law, to admit or
adopt any person to citizenship in this nation except a negro, or descend-
ant of a negro ; provided, however, that such an admission, or adoption,
shall not give a right, further than to settle and remain in the nation,
and to be subject to its laws.

By the foregoing constitutional provision only a single

right of citizenship was secured to the intermarried white.

That right amounted to nothing. It was the right to

participate in the Chickasaw annuities. The only annuities

to which the Chickasaws are, or ever have been, entitled,

are the annuities of $3,000 per annum, secured by the

treaty of July 18, 1794. They amount to only seventy-

five cents per annum. for each Chickasaw. These trifling

sums have not been distributed per capita. The whole

amount has been used to defray the expenses of the tribal

government. But even this diminutive right was held not

to be a vested right. It was to be taken away, when the

marriage relation between a white person and a Chick-

asaw should be terminated, either by death or by divorce.

Moreover these intermarried whites were expressly denied

the right to hold any office of trust, or profit, in the nation,

and it was expressly provided that no admission or adop-

tion " to citizenship " should " give a right further than

to settle in the nation, and to be subject to its laws.:'

Now whatever may, or may not, have been the fate of

the foregoing constitutional and statutory provisions after

the treaty of 1866 took effect, it is, of course, certain that

prior to the date of that treaty they were valid and opera-

tive. After the date of that treaty the claim of these

intermarried whites was invalidated by the 43d article of

that treaty.

The following is article 43 of the treaty of 1866 :

Article 43. The United States promise and agree, that no white person,
except officers, agents, and employes of the government, and of any
internal improvement company, or persons traveling through or temporarily
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sojourning in the said nations, or either of them, shall be permitted to
go into said territory, unless formally incorporated and naturalized by
the joint action of the authorities of both 'nations, into one of the said
nations of Choctaws and Chickasaws, according to their laws, customs,
or usages ; but this article is not to be construed to affect parties hereto-
fore adopted, or to prevent the employment temporarily of white persons,
who are teachers, mechanics, or skilled in agriculture, or to prevent the
legislative authorities of the respective nations from authorizing such
works of internal improvement, as they may deem essential to the welfare
and prosperity of the community, or be taken to interfere with, or invali-
date, any action which has heretofore been had, in this connection, by
either of the said nations.

It is provided, in the foregoing article that, with certain

specified exceptions, no white person shall be permitted

to go into the Choctaw and Chickasaw territory, unless

formally incorporated and naturalized, by the joint action

of the authorities of both nations, into one of the said

nations, according to their laws, customs, or usages. The

specified exceptions are (1) officers, agents and employes

of the government, and of any internal improvement com-

pany ; (2) persons traveling through or temporarily so-

journing in the said nations, or either of them ; (3) parties

adopted before the date of the treaty ; (4) employes, who

are teachers, mechanics, or persons skilled in agriculture.

It will be observed that these exceptions do not, in

terms, include white person's, who have married white

" members of the nation," whether before, or since, the

date of the treaty. It will be observed also that the

adopted citizen is distinguished from the intermarried

citizen, in article 38 of the treaty of 1866, and that this

distinction has been constantly recognized, not only by

the Chickasaw government, but also by the government

of the United States. There is no substantial basis for a

claim that this distinction has been ignored in article 43.

The assumption that the words " heretofore adopted," as
used in article 43, mean heretofore intermarried, is not
warranted by anything in the treaty itself, or in Chick-

asaw legislation, or in the transactions between the Chick-
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asaws and the United States: If such be not their mean-

ing, it follows, of course, that no white person, married

to a Chickasaw, can be a member of the Chickasaw nation

in all respects as though be were a Chickasaw, or even

be invested with a restricted membership in that nation,

unless married in accordance with Chickasaw law or

usage sanctioned by general or special Choctaw legisla-

lation, or usage, whether married before, or after, the date

of the treaty of 1866.

It may, however, be urged that the proviso of article

48 in favor of white persons adopted before the date of

the treaty, although not in terms embracing intermar-

riages prior in date to that treaty, ought to be construed

to embrace them. Let this be assumed for the purposes

of the argument,

If, now, we look at the face of article 38, and at the

face of article 43, we discover an apparent inconsistency

between the two stipulations. According to article 38,

the white person who married a Chickasaw and resided

in the Chickasaw nation, was to be "deemed a member of
the nation," for some or all purposes. According to arti-

cle 43, he was not to be permitted to enter' the nation, un-

less incorporated into one of the two nations, by the joint

action of the authorities of both. If, according to, article

38, a white man who should, after the date of the treaty,

marry a Chickasaw woman and reside in the Chickasaw
nation, was to be deemed a member of the nation, he was
nevertheless, by article 43, excluded from the nation, un-
less incorporated and naturalized therein by the joint

action, of the authorities of both nations. If, by article

38, a white person, adopted after the date of the treaty,

was to be deemed a member of the nation, article 43,
nevertheless, excluded him from the nation, unless incor-

porated therein, by the joint action of the authorities of

both nations.
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How, then, are these repugnant provisions of the two

articles to be reconciled ? Only by so construing them

that claimants of citizenship,' by marriage or adoption

subsequent to the treaty of 1866, shall not be deemed

members of the nation, for any purpose, unless married

or adopted according to the laws, 'customs, or usages of

both nations.

An attempt is made to evade and practically nullify this

43d article of the treaty, by the following line of argu-

ment. It is contended that although embraced in a tri-
partite treaty, it was not itself a tri-partite stipulation, but

was only a uni-lateral promise by the United States ; that

it did not affect the relations of the whites to the Chicka-

saws ; that, while it did fix the relations of the United

States to the Choctaws and . Chickasaws on the one hand,

and to the whites, on the other, it did not fix the relations

between the Chickasaws or Choctaws and the whites, but

left those relations subject to the provisions of article 38 ;

that while it bound the United States not to permit these

claimants to " go into said territory," it did not bind, or

authorize, the Choctaws or Chickasaws not to permit them

to " go in," and did not authorize the Choctaws or Chick-

asaws to insist that the United States should not permit

them to . do so ; but, on the contrary, left the Choctaws

and Chickasaws subject to the obligation, alleged to be

imposed by article 38, not only to permit them to " go in,"

but to permit them to remain, and to invest them with all

the rights of native citizens.

According to this mode of interpretation, a treaty which,

in one article, imposes upon the first party an obligation

not to permit a certain thing to be done, to the detriment

of the second party, in another article, not only imposes

upon the second party an obligation to refrain from in-

sisting that the first party shall perform his promise, but
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also imposes upon the second party an obligation to do

the very thing, which the first party agrees not to permit

to be done. That this article was intended by the parties

to bind the Choctaws and Chickasaws, as well as the

United States, is shown by those clauses, which relieve

the Choctaws and Chickasaws from its operations, as to

teachers, mechanics, skilled agriculturists, and works of

internal improvement. These exceptions unmistakably

indicate the general intent of the parties.

Claimants of citizenship, by virtue of intermarriage or

adoption since 1866, must have proved that they were

adopted or married in accordance with the laws, customs,

or usages of both nations. The burden of proof was on

them. This is not a harsh or unnecessary requirement ;

for every Choctaw and Chickasaw citizen will be entitled

to an allotment of an equal share in all the lands of the

two nations. To permit one nation to introduce addi-

tional shareholders, without the consent of the other,

would be manifestly unjust. It would be injurious to the

Chickasaws, as well as to the Choctaws, to admit a swarm

of claimants, upon a mere presumption that their adop-

tion, or marriages, had been consummated in conformity

with the requirements of article 43 of the treaty of 1866.

It is no hardship on a claimant to require proof of his

right to the allotment of a share in the Choctaw and

Chickasaw lands. This necessary proof has been furnished

in very few of the Chickasaw citizenship cases. It results

that few of the claimants of this class can be enrolled as

Chickasaw citizens entitled to allotments of Choctaw and

Chickasaw lands.

By the 5th section of the act of the Choctaw council,

approved Nov. 9, 1875, it is provided as follows :

Should any man or woman, a citizen of the United States, or of any
foreign country, become a citizen of the Choctaw Nation by intermar-
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riage as herein provided, and be left a widow or widower, he or she shall
continue to enjoy the rights of citizenship ; unless he or she shall marry
a white man or woman, or person as the case may be, having no rights
of Choctaw citizenship by blood, in that case all his or her rights
acquired under the provisions of this act shall cease.

It is provided in the Chickasaw act of October 19,

1876, as follows :

Section 3. Be it further enacted, that no marriage heretofore solem-
nized, or which may hereafter be solemnized, between a citizen of the
United States and a member of the Chickasaw nation, shall enable such
citizen of the United States to confer any right or privilege, whatever,
in this nation. by again marrying a citizen of the United States, upon
such other citizen of the United States or their issue, and in case any
citizen of the United States shall have married a member of the Chicka-
saw nation, and shall have heretofore abandoned her, or should here-
after voluntarily abandon or separate from such member of the Chicka-
saw nation, such citizen of the United States shall forfeit all rights
acquired by such marriage in this Dation, and shall be liable to removal
as an intruder from the limits thereof.

. It is contended that these enactments are both repug

-nant to article 38 of the treaty of 1866, and therefore

void. But this is .a mistake. That article secures no

rights whatever to white husbands of white women or to

white wives of white men.

The following is one of the general provisions of the

Chickasaw constitution of 1867 :

Sec. 7. All persons, other than Chickasaws, who have become citizens of
this nation by marriage or adoption, and have been confirmed in all their
rights as such by former conventions, and all such persons as aforesaid
who have become citizens by adoption by the legislature, or by intermar-
riage with the Chickasaws, since the adoption of the constitution of
August 18th, 1856, shall be entitled to all the rights, privileges, and im-
munities of native citizens. And all who may hereafter become citizens
either by marriage or adoption, shall be entitled to all the privileges of
native-bcrn citizens, without being eligible to the office of governor

The foregoing provisions were, of course, subordinate

to article 43 of the treaty of 1866. None of them can be

valid, without the joint action of the Choctaw and Chick-

asaw authorities, except the single provision, which rati-

fies the adoption of citizens by the separate action of the

Chickasaw legislature, before the date of the treaty of

1866. None of its provisions have been validated by the
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joint action of the Choctaw and Chickasaw authorities.

Moreover it contains no provision expressly, or by impli-

cation, securing the rights of citizenship to the white hus-

band of a white wife, or to the white wife of a white

husband, or to their white children, or to the surviving

white husband of a Chickasaw wife after his subsequent

marriage to a white woman.

The rights secured to intermarried whites, by the treaty

of 1866, are not to be expanded beyond the limits fixed

by the acquiescence of the three parties to the treaty.

They embrace the right of the white person, who marries

a Chickasaw or Choctaw, to enjoy, during the residence

of the husband and wife in the nation, in the marriage

relation, and, after the death of the Chickasaw or Choc-

taw, until a subsequent marriage to a white person, what-

ever benefits of citizenship are secured to intermarried

whites by article 38 of the treaty of 1866. So far the

Choctaws and Chickasaws have gone, since the date of

the treaty of 1866, with the acquiescence of the United

States. But they have gone no further. They have

never consented that the white wife of the surviving hus-

band of a Chickasaw woman should be invested with

any of the rights of citizenship. They have never con-

sented that the white husband of the white widow of a

Chickasaw should be invested with any of the rights of

citizenship. Nor have they ever consented that the

white children of white parents should be invested with

any of those rights. More than that, they have never con-

sented that the surviving white husband or white wife of

a Chickasaw should, after a subsequent marriage to a

white person, enjoy any rights in the Chickasaw nation

beyond the right to reside in the nation, exempt from

liability to eviction as an intruder.
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Vested property rights.

Again, the applicants contend that the treaties of 1855

and 1866 secured to the white man, when he married a

Chickasaw woman, a vested right to a share in all the

lands of the Chickasaws and Choctaws ; that when, after

the death of his Chickasaw wife, he married a white

woman, he conferred upon her full Chickasaw citizenship,

and, therefore, she acquired a vested right to a share in

all the lands of the Chickasaws and Choctaws ; and that,

when white children were born of this second marriage,

they acquired Chickasaw citizenship and vested rights to

share in all those lands.

It is contended that rights, confirmed by the judgments

of the district court, will be destroyed or impaired if those

judgments shall be reversed. But the appellees have not,

through those judgments, or otherwise, acquired, nor do

they possess any vested property rights to lands or

moneys of the Chickasaw nation. The lands, held in

common by the Chickasaw and Choctaw nations, are the

public property of those nations. The individual Chicka-

saws and Choctaws are not, as counsel asserts, tenants

in common of those lands ; nor do they hold those lands

in any other form of individual ownership. Nor do the

citizens of those nations hold, as individuals, the public

moneys of the respective nations. This question was

decided by the court of claims, in the opinion delivered

January 9, 1899, in Choctaw Nation et al. v. United

States et al., p. 64, as follows :

It was not the object of the treaty of 1855 to recognize rights of pri-
vate ownership or change the nature of the Indian title of occupancy into
one of different character. That treaty on its face shows it was in settle-
ment of the claims of the Chickasaws as against the Choctaws, and the
lands covered by the guaranty were to be held in common thereafter by
the two tribes instead of one ; that is, each member of each tribe was to
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have the same rights in the country of the two nations that the members
of one tribe formerly had under the treaty of 1830, before the convention
of 1837 between the two nations. The guaranty was intended to secure
to two tribes in common what one tribe had before then enjoyed to itself
alone. The land continued to be tribal land after this treaty as much as
it had been before, in the sense that when it again became the subject of
treaty with the United States the nations could only deal with it, and
when they ceded it such cession by them extinguished the claims of the
members absolutely.

The relation of the citizens of the Chickasaw and

Choctaw nations, to the lands and moneys of those

nations, is, so far as this point is concerned, prac-

tically the same as the relation of the citizens of the

United States to the public lands and to the public

moneys of the United States. All the citizens of the

'United States are equally interested in the public lands

and moneys ; but none of them are invested with indi-

vidual ownership therein. Those lands and moneys are

public property of the nation,—not in any sense nor for

any purpose private property of the citizens. Precisely

the same thing is true of the relation of the citizens of the

Chickasaw and Choctaw nations to the lands and moneys

of those nations. That relation is easily ascertained.

The Choctaw treaty of October 18, 1820, contains the
following clause :

Art. 2. For and in consideration of the foregoing cession on the part
of the Choctaw nation, and in part satisfaction for the same, the com-
missioners of the United States, in behalf of said states, do hereby cede
to said nation a tract of country west of the Mississippi river, situate
between the Arkansas and Red river, bounded as follows, &c.

The act of May 28, 1830, contains the following pro-
vision :

Sec. 3. And be it further enacted, That in the making of any such ex-
change, or exchanges, it shall and may be lawful for the president
solemnly to assure the tribe, or nation, with which the exchange was
made, that the United States will forever secure and guaranty to them,
and their heirs and successors, the country so exchanged with them ;
and, if they prefer it, the United States will cause a patent, or grant, to
be made and executed to them for the same : Provided always that such
lands shall revert to the United States, if the Indians become extinct,
or abandon the same.
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The treaty of September 20, 1830, contains the follow-

ing stipulation :

Article 2. The United States, under a grant specially to be made by
the president of the United States, shall cause to be conveyed to the
Choctaw nation a tract of country, west of the Mississippi river, in fee
simple, to them and their descendants, to inure to them while they shall
exist as a nation and live on it, &c.

The patent, granted by the president, March 23, 1842,

contains the following clause :

Know ye that the United States of America, in consideration of the
premises, and in execution of the agreement and stipulation in the afore-
said treaty, have given and granted, and by these presents do give and
grant unto the said Choctaw nation the aforesaid tract of country, &c.

By the " convention and agreement " of January 17,

1837, the Chickasaw nation purchased, from the Choctaw

nation, a part of the land acquired from the United States

by the above-mentioned treaties and patent. The follow-

ng is the stipulation :

Article 1. It is agreed by the Choctaws that the Chickasaws shall have
the privilege of forming a district within the limits of their country to be
held on the same terms that the Choctaws now hold it, except the right
of disposing of it (which is held in common with the Choctaws and
Chickasaws) to be called the Chickasaw district of the Choctaw nation, &c.

The tract sold to the Chickasaws was carved out of the

middle portion of the Choctaw country. It contains

1,650,935 acres. There remained to the Choctaws a tract

of 6,668,000 acres east of the " Chickasaw district," and a

tract of 7,713,239 acres west of that district ; these two

Choctaw tracts amounting, in the aggregate, to 14,381,239

acres. The three tracts amounted, in the aggregate, to
19,032,174 acres. The Chickasaw tract was sold to the

Chickasaw nation, not, as private property, by individual

Choctaws, but, as public property, by the Choctaw nation.

The effect of the sale was to make the Chickasaw nation
the owner of the land sold.

In 1855, the authorities of the United States found it

desirable to obtain a lease of the Choctaw tract of 7,713,-
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239 acres west of the Chickasaw district, for the settle-

ment of certain tribes of friendly Indians. But the lease

of that tract would leave, to the Choctaw nation, only the

tract east of the Chickasaw district. The result would be

that, although the population of the Choctaw nation bore,

to the population of the Chickasaw nation, the proportion

of 3 to 1, and the proportion of the Choctaw to the Chick-

asaw land, before the lease of 1855, was that of 14M to

41600, or, approximately, 3 to 1, the lease of the western

tract would leave the proportion, of the Choctaw to the

Chickasaw land, that of 3 to 2. To obviate this manifest

injustice, by securing to the Choctaw nation its due pro-

portion of 3 to 1, in the lands not leased, the treaty of

1855 transformed the separate ownership of the two nations,

in the three tracts, into ownership in common, and leased

the western tract to the United States. The following is
the language of the treaty of 1855 :

And pursuant to an act of congress approved May 28,1830, the United
States do hereby forever secure and guaranty the lands embraced within
the said limits to the members of the Choctaw and Chickasaw tribes,
their heirs and successors, to be held in common, so that each and every
member of either tribe shall have an equal undivided interest in the
whole ; Provided, however, no part thereof shall ever be sold, without
the consent of both tribes ; and that said land shall revert to the United
States, if said Indians and their heirs become extinct, or abandon the
same.

The result of these arrangements was to make the two
nations owners in common of their whole territory, in-

cluding the district subject to the lease, in the propor-

tion which the population of one bore to that of the,
other. The " interests" of Chickasaw citizens in these

lands are widely different from the rights which tenants

in common hold in their lands. The tenant in common

can convey, mortgage, or devise his property rights in the

land. The Chickasaw can do neither of these things.

The tenant in common can have partition. The Chick-

asaw can not. At the death of the tenant in common,
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leaving children, his estate does not escheat ; it descends.

At the death of the Chickasaw, leaving or not leaving

children, his interest in the lands of the nation does not

descend ; it merges in the common stock and escheats.

It is, in this respect, like the interest of the citizen of the

United States in the public lands. A deed, executed by

all the tenants in common, conveys their land. A deed

of Chickasaw land, executed by every Chickasaw, conveys

nothing. If a tenant in common dies, leaving, say, five

children, the interests of the five children are not, in the

aggregate, five times the father's ; they are only equal to

the father's. But if a Chickasaw has five children, their

interests, whether he lives or dies, are, in the aggregate,

five times as large as his own.

The contention that the act of congress, authorizing

these appeals, destroys, or impairs vested rights of citi-

zens by blood, is based upon the paragraph just quoted

from article 1 of the treaty of June 22, 1855.

The claim that the law, authorizing these appeals, dis-

turbs vested rights of citizens by marriage or adoption, is

based upon the same stipulation coupled with article 38

of the treaty of April 28, 1866, of which the following is

the text :

Art. 38. Every white person who, having married a Choctaw or Chicka-
saw, resides in the said Choctaw or Chickasaw nation, or who has been
adopted by the legislative authorities, is to be deemed a member of said
nation, and shall be subject to the laws of the Choctaw and Chickasaw
nations, according to his domicile, and to prosecution and trial before
their tribunals, and to punishment, according to their laws in all respects
as though he was a native Choctaw. or Chickasaw.

The case of citizens by blood is to be considered first.

If these words, " so that every member of either tribe

shall have an equal undivided interest in the whole," were

applied to persons who, under treaties, constitutions, or laws,

were permitted to convey, mortgage and devise their estates

in lands,—whose children could take their lands by inherit-
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mice, but, during the life of the father, could acquire no

vested interest in lands held by him as tenant in common,

these words, disconnected with other treaty stipulations,
and 1111 explained by the context, might be construed to

imply that such persons were to be invested with rights

of private property in the. land. But, inasmuch as they

are, in fact, applied to persons who can not convey, mort-

gage, or devise,—whose children can not take by inherit-

ance, but become at birth, each, invested with interests

equal to that of the father, not because they are heirs of

their father, but because they are constituent units in the

body politic, these words aptly qualify interests, not in
private, but in public property.

The words, " each and every citizen of the United

States shall have an equal undivided interest in the whole

of the public lands," would accurately characterize the

relation of citizens of the United States to those lands.

The. words of the treaty mean that the Chickasaw holds

his " interest " as an interest, not in private, but in pub-

lic property,—not in his private capacity, but in his ca-

pacity as a part of the body politic. They mean that

the two nations, made up of the aggregate of their respec-

tive members, are to hold the lands of both nations in

common, but in shares proportionate to the numbers of

their citizens respectively.

The treaty of 1855, on which the appellees base their

contention that the individual Chickasaws have vested

rights of property, in Choctaw and Chickasaw lands, was

made between the United States and the Choctaw and

Chickasaw nations. These nations were capable of mak-

ing treaties. As we have seen, they have made many

treaties with the United States. They were competent to

sell and purchase lands. They had, as nations, sold ]and

east of the Mississippi to the United States, and pur-
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chased land west of the Mississippi from the United

States. The Choctaw nation had sold an undivided in-

terest in its lands to the Chickasaw nation. It is to-day

in the power of those nations, acting in their corporate

capacity, to sell their country to the United States. They

can transfer, not only dominion over, but property in this

land. In so doing, they will not take private property

and dispose of it for public use, but will sell public prop-

erty. To land in such a condition . the individual Chick-
asaw can have no vested right excluding the power of

congress to authorize appeals in these citizenship cases.

But is it contended that the Chickasaw has a vested

right to the use of a separate portion of the common do-

main of the Choctaw and Chickasaw nations, and that, in

this respect, his interest, in that common domain, differs

from the interest of the citizen of the United States in

the public lands of the nation ? An analysis of the

Chickasaw's interest will show that there is no difference,

which can affect the issues involved in the pending ap-

peals. The Choctaws and Chickasaws together number
20,000. They own more than 10,000,000 acres of land,

exclusive of the leased district. An equal division, in

severalty, would secure to each Chickasaw and Choctaw

more than 500 acres. But if any member of either tribe

should undertake to segregate a tract of 500 acres from

the common stock, and appropriate it to his own use, he

would undertake to appropriate to his own use that to

which 19,999 others have rights identical with his own.

Such an undertaking would resemble an undertaking by

a citizen of the United States to secure the separate use

of a part of the pulic lands. The treaty of 1855 does not

secure to the individual Chickasaw the exclusive use of

any separate parcel of the land of the Chickasaw and

Choctaw nations. Their rights to such use are practically
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squatter's rights, regulated, in a rude way, by statute. It

is true that individual Chickasaws enjoy the exclusive use

of separate tracts, some holding thousands of acres, others

holding each less than a score. There is no equality of

use

NVIlile the individual Chickasaw has no treaty right to

the use of any specific tract of the common domain, he

has a treaty right to his share of the net usufruct of the

entire territory of the two nations. But this is precisely

the right which the citizen of the United States holds in

relation to the public lands. In either case the benefit

comes, not directly to the citizen, but to the nation, and,

through the nation, to the citizen as a part of the body

politic. A judicial determination that a person is a cit-

izen of the Chickasaw nation, or a citizen of the United

States, does not make his citizenship a vested property
right in the public lands, or carry with it a vested prop-

erty right in the public lands of the Chickasaw nation, or

of the United States, such as to exclude a reversal of a

judicial determination of a party's citizenship, on the
ground that such reversal would disturb vested property

rights in. the public lands.

The law conferred upon the district judge no power to

vest any property rights in anybody. It purported to

authorize him to decide who were citizens ; but it did not

purport to authorize him to decide what rights the citizen

possessed and thereby vest in him those rights. There

are three classes of Chickasaw citizens,—citizens by blood,

by marriage, and by adoption. The law purported to

empower the judge to find as he did find that the three

appellees in this case were citizens by marriage. But it

did not authorize him to decide that the rights of the

intermarried citizens were the same as those of the citizen

by blood and by such decision vest in the intermarried
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citizen all the property rights of the citizen by blood.
Having found that the appellees were citizens by marriage,
he proceeded to decree that they were citizens, and there-
upon accorded to them " all the rights and privileges

appertaining to such relation," meaning all the rights and

privileges of citizens by blood. His decision that these

persons had this or that right was a nullity. It vested

no property right in either of the appellees. Their status

so far as vested property rights are concerned is fixed

not by Judge Townsend's decision,—not by his construc-

tion of the treaties and laws,—but by the treaties and
laws themselves.

III.

CITIZENS  BY ADOPTION.

The following act of the Chickasaw legislature was ap-

proved by the governor of the nation, on the 17th of

October, 1856 :

An act granting citizenship to the heirs of Wm. H. Bourland.
Sec. 1. Be it enacted by the legislature of the Chickasaw nation, That

the right of citizenship is hereby granted to the following-named children
and nephews of Wm. H. Bourland : Nancy, Amanda, Matilda, Gordentia
and Run Hannah.

Approved October 17, 1856.
C. HARRIS,

Governor.

The only right of citizenship, conferred by this act,

was the right " to settle and remain in the nation and to

be subject to its laws." For the act was subject to and

limited by the following general provision of the Chicka-

saw constitution adopted August 18, 1856 :

Sec. 11. The legislature shall have power by law to admit, or adopt.
any person to citizenship in this nation, except a negro or descendant of
a negro : Provided, however, that such an admission, or adoption, shall
not give a right further than to settle and remain in the nation and to
be subject to its laws.

If, then, the act of October 17, 1856, were still in force,
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its only effect would be to secure, to the beneficiaries of

the act, the right " to settle and remain in the nation and

to be subject to its laws." But this act, restricted in

scope, as it was, by the constitution of August 18, 1856,

was repealed by the following act of November 25, 1857 :

An act repealing all the acts of 1856 which are not adopted :
Be it enacted by the legislature of the Chickasaw nation, That from and

after the passage of this act all certified copies of the laws that were
passed in the legislature of 1856, that are not adopted by the legislature
of 1857, are hereby repealed.

Approved November 25, 1857.
C. HARRIS,

Governor.

The facts, connected with the alleged adoption of Boar-
land's heirs, are set forth in the following affidavit :

INDIAN TERRITORY,	 )
Chickasaw .Nation. j-

Bef,,re me, the undersigned authority, on this day, personally appeared
Overton Love, who, being by me duly sworn, on oath deposes and says

That he is a Chickasaw Indian by blood, and emigrated from Missis-
sippi to the Indian Territory in the year 1843 ; that he is 73 years of
age ; that he was the first Speaker of the House of Representatives of
the first Legislature of the Chickasaw Nation, in 1856, and has been con:
fleeted, more or h ss, with the public affairs of said Nation since that
date ; that he has filled the position of county judge, district judge, rep-
resentative, senator, and delegate to Washington ; that he, in 1856 and
prior thereto and until his death; was intimately acquainted with William
H. Bourland ; that the said William H. Bourland, was a United States
citizen, and the father of Nancy, Amanda, Matilda, and Gordentia,
and the uncle of Reece Hannah ; these were his children by his first wife,
who was a United States citizen ; that sometime in the fifties he married
Caroline Willis, a Chickasaw citizen, who is yet living ; that in the year
1856, at the first session of our legislature, William H. Bourland pre-
sented an application to the legislature, asking that these children be
adopted under the constitution as it then existed, so that they might live
with him while he lived in the Chickasaw nation,—the only object being
that they might have the right of residence and not be ejected by the
Chickasaw authorities. In accordance with his application, the act of
October 17, 1856, was passed. Sometime during the year 1856, the laws
of the Chickasaw nation not having been published became misplaced
and lost ; and at the session of the legislature in 1857, an act was passed
repealing all the laws enacted in 1856, except those especially adopted
by the legislature in 1857. The act adopting the children of William H.
Bourland and his nephew Reece Hannah was among those repealed ; and
about that time said William H. Bourland having abandoned the' idea of
having them adopted, and setting up no claim that they had been
adopted, left the Chickasaw nation and removed to Texas, where he
afterwards died. I was intimately acquainted with the whole family ;
and after he removed to Texas his three daughters boarded at my house



and attended school. From that date, until after A. B. Roff had married
Matilda Bourland and her death in Texas, I never heard of any claim
being made that said children had been adopted. About that time A. B.
Roff came to see me and to learn whether or not his first wife and her
sister had been adopted, his object being to learn so that he could move
over into the Chickasaw nation. I then informed him that they had not
been adopted, except as stated above ; but I told him that 1 thought that
if he wanted to move in the Chickasaw nation, and would keep quiet, go
on and attend to his business, that the Indians would not object to his
staying in the Chickasaw nation. After that he moved over into the
Chickasaw nation, and has continued to reside here ever since. I am
personally acquainted with the fact that at no time, after the repeal of
the law adopting said children, said law was published as such in any of
the books containing the laws of the Chickasaw nation, until after the
treaty of 1866 between the Chickasaw nation and the United States
When this treaty was made it became necessary for the Chickasaws to
revise their laws and the constitution. A committee was appointed by
the governor, to codify the laws and amend them, and have the same
published ; after which they were to be voted upon by the people for
adoption or rejection. About 1866 this election was held. It then de-
veloped that this convention, or committee, had had published the old
law adopting the Bourland heirs ; and this among other laws was spe-
cially mentioned to be voted upon by the people for adoption or rejec-
tion. After the act adopting them was rejected by the people, the gov-
ernor issued his proclamation declaring the result. This was the only
act rejected ; and, by some oversight, in 1876 when the laws were pub-
lished again, it was again placed in the published laws. Of my own
personal knowledge I know nothing further than to say that since about
1876, whenever the matter was agitated a little. it was by some manner
suppressed. I will further state that Joseph Brown, who married
Amanda Bourland, sister of Alva Roff's wife, in about 1870 or 1871, went
to my uncle Judge Robert Love, and employed him to have his right es-
tablished as an adopted citizen. Upon learning this fact, I went to him
and then to Colonel Bourland, and told them that, if they insisted on
doing this, that it would be my duty to tell what I knew about how they
were adopted, and what I have stated above, but that, his being a friend
of mine, if he kept quiet he could remain here, and I would say nothing.
Whereupon no further action was taken by him. I further state that
Joe McKinney, who married Gordentia, a sister of Alva Roff's wife, about
the year 1880, moved into the Chickasaw nation, from Ti-xas, and settled
near me, as a neighbor ; he frequently talked to me about his wife's right
and I explained it fully to him ; and, after living here about two years,
he moved back to Texas. Since then I have known nothing further about
him.

(Signed)	 OVERTON LOVE.

Subscribed and sworn to, before me, this the 2d clay of October, A. D.
1896.

G. W. ADAMS,
Notary Public.

The clerk to whom, as master, this cause was referred

by the district judge, decided that the act of November

25, 1857, did not repeal the act of October 17, 1856. He
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based his decision upon the following grounds : (1) That

it did not repeal any laws, but only repealed copies of

laws ; and (2) that it did not repeal the act of October 17,

1856, because that act was not " expressly mentioned," in

the repealing act. The master was mistaken on both

points. So was the judge who adopted his reasoning and

his decision. The law, enacted November 25, 1857, re-

pealed all the laws which had been enacted by the legis-

ture of 1856, and were not adopted by the legislature of

1857. The laws, so repealed, included the act which con-

ferred upon the children and nephews of Wm. H. Bour-

land the right " to settle and remain in the nation and to

be subject to its laws."
In the year 1857, when this repealing act was passed,

the constitutional government of the Chickasaws was one

year of age. Their legislature had assembled for the sec-
ond time. Their law-makers had experimented in legis-

lation only once. To all of them the methods, forms, and

language of legislation were new. To most of them the

English language, in which they framed their laws, was

an unknown tongue. They had not yet passed the stage

of semi-civilization. They were not familiar with the

maxims of Cooley, Sedgwick, and Dwarris, or with the

master's rules for English composition.

The laws which had been enacted at the previous session

of the legislature had never been printed, but existed only

in certified manuscripts called certified copies. At that

time the authoritative copies of the laws of the United

States, which were deposited in the state department,

were not printed copies, but manuscript copies, cer-

tified by the secretary of state. The legislature em-

ployed, in the act of 1857, phraseology which, under-

stood as the master and district judge understood it,

if not absolutely devoid of sense, had a meaning super-
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latively absurd. Their decision was that the scope and

effect of the act were, and were intended to be, not to

repeal the laws enacted in 1856, but only to repeal certified

copies of those laws. But the Chickasaws neither intended

nor achieved any such absurdity. They employed lan-.
guage which, unskilled and bungling as it is, must compel

the common sense of every intelligent man, whether

lawyer or layman, to recognize in the act an intention

and a successful attempt to repeal, not copies of the laws

of 1856, but the laws themselves.

The master says :

If, as a matter of fact, the legislature did intend to repeal all former
statutes, the language employed does not convey to the legal mind the
faintest semblance of such an intention.

The master was mistaken. The " legal mind" is not
separated from common sense by so wide a gulf. The

legal mind, of ordinary intelligence, if not the unfortunate
victim of a foregone conclusion, sees at a glance, as

common sense sees at a glance, that these Indians, by the

use of this awkward phraseology, in a tongue but little
known to them, intended, not to repeal copies, but to
repeal laws. The " legal mind " and •common sense,

instead of looking at particular words in a crudely phrased

Chickasaw law enacted in 1857 for an absurd, not to say
impossible, meaning, will look to all its parts —to its whole
scope, object, and effect—for a rational meaning of the
law.

The master must have overlooked the title of the re-

pealing act of 1857. That title is not skilfully framed ;
but is easily understood.

An act repealing all the acts of 185t3 which are not adopted.

The law prescribing the use to be made, by United

States courts, of the title of a statute, in ascertaining the

scope of such statute, has been expounded by the Su-
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preme Court. In United States v. Fisher, 2 Cranch, 358,

386, Chief Justice Marshall, delivering the opinion of
the court, said :

On the influence which the title ought to have, in construing the
'enacting clauses, much has been said ; and yet it is not easy to discern
the difference between the opposing counsel in this respect. Neither
party contends that the title of an act can control plain words in the
body of the statute ; and neither denies that, taken with other parts, it
may assist in removing ambiguities. Where the intent is plain, nothing
is left to construction. Where the mind labors to discover the design of
the legislature, it seizes everything from which aid can be derived ; and,
in such case, the title claims a degree of notice, and will have its due
share of consideration.

The rule stated by Chief Justice Marshall, which is
based upon solid ground of principle, had already been

recognized by the highest English authorities. In the

great case of Stradling v. Morgan, Plowden 203, the ques-

tion was whether the general word " receivers," used in

the body of an act entitled "An act for the true answer-
ing of the King's revenue," extended to all receivers, or

was restricted to the King's receivers. The court held

that it was restricted to the King's receivers and ministers,

and said :

Against them (the King's receivers) only was the act intended to be
made ; which may be collected from the words of the act in other
branches, for the stile (title) of the act is "An Act for the true answering
of the King's revenues," so that the stile (title) signifies the scope of the
act to be touching the matters of the King and his ministers.

In the King v. Cartwright, 4 Term Reports 490, the

question was whether the provision of 9 Geo. 2, c. 35,
s. 26, was, or was not, restricted to assaults on officers while
acting in their official capacity. The following was the
title of the act :

An act for indemnifying persons who have been guilty of offenses
against the laws made for securing the revenues of customs and excise,
and for enforcing those laws for the future.

Mr. Justice Buller held that " the intention of the legis-

lature might be collected from other parts of the act,
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which was made for the sake of the revenue, as its title
imported."

Dwarris (p. 502) says :

In the King v. George Marks and others, 3 East 160, where it was held
that the unlawful administering, by any associated body of men, of an
oath to any person. not to reveal or discover such unlawful combination,
etc., is felony, within 37 Geo. c. 123, though the object of such asso-
ciation was to raise wages .and make regulations in a certain trade, and
not to stir up mutiny or sedition, the words of the title were relied upon,
which is generally against the administering or taking of unlawful oaths.

The following are the precise words of the title of this

act : "An Act for more effectually preventing the adminis-

tering or taking of unlawful oaths." In Rex v. Inhabi-

tants of Gwennap, 5 Term Reports, 135, Grose, J., said :

" If we read the titles and preambles of the three acts

(which are in pan materia), there can be no doubt." As

we have seen, the title of the repealing act of 1857 is "An

Act repealing all the Acts of 1856, which are not adopted."

A scrutiny of this title, in connection with the other parts

of the act, shows the claim that the intention of the legis-

lature was to repeal, not acts, but merely copies, to have

neither validity nor plausibility.

Not only does the judge disregard the legitimate bear-

ing of the title of this act on the question of its import ;

but he also disregards many well established canons of

interpretation applicable to the case. In Oates v. Na-

tional Bank, 100 U. S. 239, 244, the law is stated by the

supreme court of the United States as follows :

The duty of the court, being satisfied of the intention of the legisla-
ture, clearly expressed in a constitutional enactment, is to give effect to
that intention, and not to defeat it by adhering too rigidly to the letter
of the statute, or to technical rules of construction. Wilkinson vs. Le-
land, 2 Pet. 627 ; Sedgwick, Const. and Stat. Constr. 196. And we should
disregard any construction that would lead to absurd consequences.
United States vs. Kirby, 7 Wall. 482. We ought rather, adopting the
language of Lord Hale, to be " curious and subtle to invent reasons and
means " to carry out the clear intent of the law-making power, when
thus expressed. "A thing which is within the intention of the makers of
a statute is as much within the statute as if it were within the letter ;
and a thing which is within the letter of the statute is not within the
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statute unless it be within the meaning of the makers." Suckley vs.
Furse, 15 Johns (N. Y.), 338; People vs. Utica Ins. Co. id 357, 380.

The second ground for the decision that the act of 1856

was not repealed by the act of 1857 is stated as follows :

If the legislature, in plain terms, without designating the statute adopt-
ing the Bourland heirs, had have passed an act repealing all former
statutes, it would not have had the effect .of repealing the Bourland heirs
act, unless the statute itself had expressly mentioned this statute.

In maintenance of this proposition the master says :

There exist many distinctions between statutes of general and local
application ; and one is that a statute of local application is never re-
pealed, " except upon the most unequivocal manifestation of intent to
that effect." Cooley on Constitutional Limitations, p. 183. That the
statute adopting the Bourland heirs is one only of local application can-
not be denied.

This conclusion is wholly erroneous, and there is noth-

ing in Judge Cooley's work which supports or tends to

support it. The proposition that when a legislature, upon

the enactment of a body of laws, repeals, in plain terms,

all prior statutes, it does not repeal any prior statute of

local application, would seem to be too obviously erroneous
to require serious refutation. Judge Cooley gives no

countenance to any such proposition. On page 185 of

the fourth edition of his work on " Constitutional Limita-

tions " will be found the passage to which the master

refers. It occurs in no earlier edition of the work. He

says:

But repeals by implication are not favored ; and the repugnancy between
two statutes should be very clear to warrant a court in holding that the
later in time repeals the other, when it does not in terms purport to do
so. This rule has peculiar force in the case of laws of special and local
application, which are never to be deemed repealed by general legislation,
except upon the most unequivocal manifestation of intent of that effect.

Now an express repeal and a repeal by implication are
two very different forms of legislation. A repeal by

implication occurs when the provisions of the later act

are repugnant to those of the earlier act, but the later act

contains no clause expressly repealing such provisions.
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An express repeal, on the other hand, occurs when the

later act contains a clause which, in terms, repeals the

earlier act. Judge Cooley says that, in order to effectuate

a repeal by implication, the repugnancy between the later

act and the earlier act should be " very clear," and

especially ought the repugnancy to be very clear between

a later general law and an earlier Jaw of local application.
He does not assert that a later statute, expressly and in.
plain terms repealing all prior statutes, will not repeal a

prior statute of local application, unless the prior statute

is particularly mentioned in the repealing act. His lan-

guage, in the paragraph cited, refers not to express repeals,

but to repeals by implication. In order to correctly under-

stand the scope of his statement it will be necessary to

examine the authorities upon which he bases it. He

cites six cases, viz : Cass v. Dillon, .2 Ohio N. S. 607 ;

Fosdick v. Perryburg, 14 Ohio N. S. 473, 479 ; Clark v.

Davenport, 14 Iowa, 494 ; Covington v. East St. Louis, 78

Ills. 548, 550 ; Oleson v. Railway Co., 36 Wis. 383, 388 ;

People v. Quigg, 59 N. Y. 83, 88.

Upon an examination of these cases it will be found

that they furnish not the slightest authority for the

decision that " if the legislature, in plain terms, without

designating the statute adopting the Bourland heirs, had

have passed an act repealing all former statutes, it would

not have had the effect of repealing the Bourland heirs

act, unless the statute itself had expressly mentioned this

statute."

The appellees also base their claim of citizenship upon

the following general provision of the Chickasaw consti-
tution as amended in 1867 :

Sec. 7. All persons, other than Chickasaws, who have become citi-
zens of this nation, by marriage or adoption, and have been confirmed in
all their rights, as such, by former conventions ; and all such persons, as
aforesaid, who have become citizens, by adoption of the legislature, or
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by intermarriage with the Chickasaws, since the adoption of the consti-
tution of August 18, A. D. 1856, shall be entitled to all rights, privileges,
and immunities of native citizens. And all who may hereafter become
citizens, either by marriage or adoption, shall be entitled to all the privi-
leges of native-born citizens, without being eligible to the office of gov-
ernor.

It is contended that this section of the Chickasaw con-

stitution, added to Matilda Bourland's right to "settle and

remain in the nation, and to be subject to its laws," the

further right to share equally with the Chickasaws in the

lands of the Choctaws and Chickasaws, and in all the

other rights and privileges of native citizens. But I sub-

mit that this provision conferred no rights whatever upon

the persons named in the act of October 17, 1856, for the
following reasons :

1. That act, which was explained and limited by the
constitution of August 18, 1856, conferred upon those

persons no " right of citizenship " except the right " to

settle and remain in the nation and to be subject to its

laws." If it had not been so explained and limited, but

had conferred citizenship, in general terms, and had never

been repealed, it might be plausibly claimed that this con-

stitutional amendment secured to these persons all the

rights and privileges of native citizens, including the right

to share in all the lands of the Choctaws and Chickasaws.

But the act of 1856, so explained and limited, conferred

only the right to settle and remain in the nation and to be

subject to its laws. It did not confer full citizenship, but

only one of the narrowest privileges of citizenship. It

conferred no property rights whatever. But it was full

whichcitizenship tocitizenshi p  the constitutional amendment of 1867
accorded all the rights, privileges, and immunities of

native citizens.

2. The act of 1856 was repealed in 1859. It had been

dead ten years when the constitutional amendment of
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1866 was adopted. That amendment did not restore it

to life.
3. After the adoption of article 43 of the treaty of

April 28, 1866, it was not in the power of the Chickasaws,

without the co-operation of the Choctaws, to adopt citi-

zens into the Chickasaw nation, or to confer upon white

persons any rights of citizenship whatever.

No treaty between the Choctaws and Chickasaws and

the United States ever expresly authorized, in advance,

the admission of white persons to full membership in the

Chickasaw nation, by separate action of the Chickasaw

authorities. There was, however, no obstacle, or objection,

to the naturalization of white persons, by the separate, in-

dependent action of the Chickasaws, before the making

of the convention, which constituted the Choctaws and

Chickasaws owners, in common, of all the lands in both

countries. That convention was signed, at Doaksville,
on the 17th day of January, 1837, and was approved by

President Van Buren, on the 24th of March, 1837. Prior

to that date the property of the two nations, in both lands

and moneys, was entirely separate and distinct.

But after the two nations became the owners, in com-

mon, of the country which they occupied, the naturaliza-

tion of white persons by the independent action of either

nation would have been in conflict with the rules of public

law applicable to this new relation of the two nations. By

such independent naturalization, the Chickasaws might
have so augmented their membership that the citizens

of their nation would have numbered three times, instead

of one-third, as many as the citizens of the Choctaw

nation. By that device it would have been possible for

the Chickasaws to reduce the Choctaw ownership of the

common country, which is now three-fourths of the whole,

to one-fourth of the whole. In the absence of treaty
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stipulations on the subject, the principles of public law

applicable to the case would have forbidden and invali-

dated any such attempt, by one nation, to wrong the

other. But, this wrong was also expressly interdicted by
the treaty of April 28, 1866. Article 43 of that treaty

contains the following provision :

No white person * * * shall be permitted to go into said Terri-
tory, unless formally incorporated and naturalized, by the joint action
of the authorities of both nations, into one of the said nations of Choc-
taws and Chickasaws, according to their laws, customs or usages : but
this article shall not be construed to affect parties heretofore adopted.

Now, while the parties to this treaty do not, in terms,
declare that full membership, theretofore granted by one
nation, without the concurrence of the other, should be

thenceforth held valid, it may be plausibly contended that

the stipulation had that effect. It may be plausibly

claimed, therefore, that all white persons previously ad-

mitted to full membership in the Chickasaw nation, by

the Chickasaw authorities, without the concurrence of

the Choctaws, even after the date of the convention of

January 17, 1837, were thereafter entitled to equal undi-

vided interests, in common, in the lands of the Choctaws.

But this retroactive effect of the treaty of 1866 could

only extend to such white persons as had been previously

admitted to full membership in the nation. Its effect

was not to declare that a white person, admitted to lim-
ited membership in the Chickasaw nation, by a Chickasaw

statute, which, in terms, expressly excluded all rights of

property, should, nevertheless, be deemed a full member
of the nation, invested with the ownership of a share in

the Choctaw and Chickasaw lands equal to that held by

each Choctaw and Chickasaw. Its effect was not to de-

clare that Matilda Bourland, who was admitted to limited
mariberiskip in the Chickasaw nation, under a constitu-

tional provision that her admission should " not give a
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right, further than to settle and remain in the nation, and

to be subject to its laws," should, by its retroactive opera-

tion, be transformed into a " full member " of the nation,

and invested with all the rights and privileges of full

membership.
Article 43 of the treaty of 1866 did not, of itself, add

anything to the right conferred upon Matilda Bourland

by the act of October 17, 1.856, " to settle and remain in

the nation, and to be subject to its laws." Nor did it
authorize the Chickasaws, by either a constitutional or a

statutory provision, without the concurrence of the Choc-

taws, to make any addition to the right so conferred.

After the adoption of article 43, it would have been com-

petent ,for the Choctaw and Chickasaw authorities, acting

jointly, to add to the rights conferred by the act of Octo-
ber 17, 1856, if that act had not been repealed, or, after

its repeal, to grant de novo to Matilda Bourland all the

rights of citizenship by blood. But no such joint action

was had by the authorities of the two nations.

The seventh " general provision " of the Chickasaw

constitution, as amended in 1867, after the making of the

treaty of 1866, was, of course, subordinate to article 43 of

that treaty. It was adopted by the Chickasaws, without

the concurrence of the Choctaws, and was, therefore, in-

capable of adding anything to the right originally con-

ferred by the act of October 17, 1856, or of conferring de
novo any right upon Matilda Bourland, or of empowering

the Chickasaw legislature, acting alone, to do either of

these things.
4. Article 38 of the treaty of 1866, even though it

were exempt from the effect of article 43, would impart

no validity to transfers, to white men, of interests in

Choctaw or Chickasaw lands, by the Chickasaws alone,

without the concurrence of the Choctaws. It certainly
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did not secure full membership in the Chickasaw nation,

to white persons previously admitted to merely limited
membership by the Chickasaws acting separately ; nor to

white persons admitted by a Chickasaw statute, which
was subordinate to a constitution restricting the right of

membership, by legislative adoption, to the " right to

,settle and remain in the nation, and to be subject to its

laws."

Nor can it be successfully contended that article 26 of

the treaty of 1866 invested Matilda Bourland with all the

rights of native Chickasaws. The following is article 26 :

Article 26. The right here given to Choctaws and Chickasaws, respec-
tively, shall extend to all persons who have become citizens, by adoption
or intermarriage, of either of said nations, or who may hereafter become
such.

This article would have no effect, even if it could over-

ride article 43 of the same treaty. The right herein

referred to was merely the right to a quarter-section of

land, given by the fifteenth article of the treaty. But, by

the eleventh article, that right was subjected to the con-

dition that the Choctaw and Chickasaw people should,

" through their respective councils, agree to the survey

and dividing of their lands, on the system of the United

States." This condition was not complied with ; and,

therefore, no right whatever was conferred by article 15,

or by article 26.

The first article of the treaty of June 22, 1855, between

the United States and the Choctaw and Chickasaw nations,

contains the following paragraph :

And, pursuant to an Act of Congress approved May 28,1830. the United
States do hereby forever secure and guaranty the lands embraced within
the said limits to the members of the Choctaw and Chickasaw tribes,
their heirs and successors, to be held in common, so that each and every
member of either tribe shall have an equal undivided interest in the
whole. Provided, however, no part shall ever be sold without the con-
sent of both tribes ; and that said land shall revert to the United States,
if said Indians and their heirs become extinct, or abandon the same.
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Is it claimed that this article invested Matilda Bour-
land with an interest in the Choctaw and Chickasaw lands ?

The answer is obvious. This article secured such in-

terests, not to white persons, who had merely been

permitted to " settle and remain in the nation, and be

subject to its laws," but only to white persons, who had

been admitted to full membership in the tribe.

Iv.

JUDGMENTS VOID FOR WANT OF JURISDICTION.

The judgments rendered in this case by the " Commis-
sion to the Five Civilized Tribes," known as the Dawes

Commission, and by the district court in the Chickasaw

nation were both void for want of jurisdiction.

All the powers possessed by the United States, except
such as may have been acquired by treaties with other

nations, are inherent powers of sovereignty, recognized

and secured by the law of nations. Many of them are
enumerated, regulated, and distributes among the differ-

ent departments of the government, by the constitution ;

but none are derived from it. The constitution is the

creature, not the creator, of the sovereign state. I will

assume, for the purposes of the argument merely, that

these inherent powers include the power to invest tribunals

with jurisdiction to determine who Are citizens of the

Chickasaw and Choctaw nations ; and that the possession

of this power results from the paramount dominion held

by the United States over all the territories within the

exterior boundaries of the nation. But this. power, if

vested in the United States, is not included among those

distributed, by the constitution, amon g the three depart-

ments of the government ; nor is its exercise "necessary
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and proper" for carrying into execution any of those

powers. It is included among the " reserved powers."

Its exercise has never been intrusted to congress, or to

any other department of the government. It is reserved,

not to the states, but to the people.

The constitutional provision that, " congress shall have
power to regulate commerce with the Indian tribes," does

not confer upon congress the power to invest tribunals, of
its own creation, with jurisdiction to determine who are

citizens of the Chickasaw and Choctaw nations. This will

be plainly apparent, when we examine the text of the con-

stitution, and consider the relations which, at the time of

its adoption, existed between the United States and those

nations. The following are the words of the constitution :

The congress shall have power,-3. To regulate commerce with foreign
nations, and among the several states, and with the Indian tribes.

Looking at the words alone, we see, at once, that the

regulation of commerce with foreign nations, or among

the several states, or with the Indian tribes, has no pos-

sible connection with the determination of questions of

citizenship in foreign nations, or in the states, or in the

Indian tribes. We see, too, that, if these words were ef-

fectual to authorize congress to invest tribunals, of its own

creation, with jurisdiction to determine who are citizens

of the Chickasaw and Choctaw nations, they would also

authorize congress to invest such tribunals with jurisdic-

tion to determine who are citizens of the several states and
of foreign nations.

The reason why foreign nations and the Indian tribes

are placed in the same category, in this clause of the con-

stitution, is readily found. At the time of the adoption of

the federal constitution, the relations between the United
States and the Indian nations were acknowledged, by the

United States, to be relations between treaty-making
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powers. .Treaties were made between Great Britain and

the Chickasaws and Choctaws, during the colonial period ;

and twenty-three treaties have, from time to time, been
made with those nations, by the United States. They
were regarded by the United States as nations,—not, in-

deed, as nations wholly independent of the United States,—

but as nations capable of making treaties with the United
States. Their relations to the United States, at the time

of the adoption of the constitution, as acknowledged by

the United States, have been accurately defined in the

opinions of the supreme court. In Worcester v. Georgia,

6 Pet. 515, 547, 557, 559, Chief Justice Marshall, deliver-

ing the opinion of the court, said :

Certain it is that our history furnishes no example, from the first
settlement of our country, of any attempt. on the part of the crown, to
interfere with the internal affairs of the Indians, farther than to keep
out the agents of foreign powers, who, as traders or otherwise, might
seduce them into foreign alliances. The king purchased their lands,
when they were willing to sell, at a price they were willing to take ; but
never coerced a surrender of them. He also purchased their alliance
and dependence by subsidies; never intruded into the interior of
their affairs, or interfered with their self government, so far as respected
themselves only. * *

From the commencement of our government, congress has passed acts
to regulate trade and intercourse with the Indians ; which treat them as
nations, respect their rights, and manifest a firm purpose to afford that
protection which treaties stipulate. All these acts, and especially that
of 1802, which is still in force. manifestly consider the several Indian
nations as distinct political communities, having territorial boundaries,
within which their authority is exclusive, and having a right to all the
lands within those boundaries which is not only acknowledged, but
guarantied, by the United States. * *

The very term " nation," so generally applied to them, means a
people distinct from others." The constitution. by declaring treaties
already made, as well as those to be made, to be the su preme law of the
land, has adopted and sanctioned the previous treaties with the Indian
nations, and, consequently, admits their rank among those powers who
are capable of making treaties. The words " treaty " and nation" are
words of our own language, selected, in our diplomatic and legislative
proceedings, by ourselves, each having a definite and well understood
meaning. We have applied them to Indians, as we have applied them to
the other nations of the earth. They are applied to all in the same
sense.

In Cherokee Nation v. Georgia, 5 Pet. 1, 15, Chief

Justice Marshall said :
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They have been uniformly treated as a state, from , the settlement of
our country. The numerous treaties, made with them by the United
States, recognize them as a people capable of maintaining the relations
of peace and war, of being responsible, in their political character, for
any violation of their engagements, or for any aggression committed on
the citizens of the United States by any individual of their community.
Laws have been enacted in the spirit of these treaties. The acts of our
government plainly recognize the Cherokee nation as a state, and the
courts are bound by those acts.

We have, then, no difficulty in understanding why the

power to regulate commerce with the Indian tribes and

the power to regulate commerce with foreign nations

were placed on the same footing, in this paragraph of

the constitution. It becomes clear, too, that the apparent

effect of this clause is its real effect. It becomes clear

that, if this provision empowers congress to invest tri-
bunals, of its own creation, like the Dawes Commission,

or the Chickasaw district court, with jurisdiction to de-

termine who are citizens of the Chickasaw and Choctaw

nations, it also confers upon congress the power to invest

tribunals, of its own creation, with jurisdiction to deter-

mine who are citizens of France and of Mexico, and who

are British, German, or Russian subjects.
This would be all different if the constitution had in-

vested congress with power, over the Chickasaw and
Choctaw nations, broad enough, in scope, to include the

regulation of their citizenship, as well as of their com-

merce with the United States. For then the principle

established by the supreme court, in the  case of The

American Ins. Co. v. Canter, 1 Pet. 513, soon to be con-
sidered, would have been applicable to this case. Then

it would have become competent for congress to invade

the Choctaw and Chickasaw nations, and to do there what

it could not do in one of the states,—that is to say,—to

invest with judicial powers a tribunal, whose judges did

not hold office during good behavior,—a mere "legislative

court," not a component part of the constitutional judi-
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ciary of the United States. Then the power to invest the

Dawes Commission, and the district courts in the Chick-

asaw nation, with jurisdiction of these citizenship cases,

would have been "necessary and proper for carrying into

execution " a power expressly conferred upon congress

by the constitution.

In American Ins. Co. v. Canter, 1 Pet. 513, 546, Chief

Justice Marshall, delivering the opinion of the court,

said :

It has been contended that, by the constitution, the judicial power of
the United States extends to all cases of admiralty and nfaritime juris-
diction; and that the whole of this judicial power must be vested " in
one supreme court, and in such inferior courts as congress shall, from
time to time, ordain and establish." Hence it has been argued that
congress cannot vest admiralty jurisdiction in courts created by the ter-
ritorial legislature.

We have only to pursue this subject one step further to perceive that
this provision of the constitution does not apply to it. The next sentence
declares that " the judges, both of the supreme and inferior courts, shall
hold their offices during good behavior." The judges of the superior
court of Florida hold their offices for four years. These courts, then,
are not constitutional courts, in which the judicial power, conferred by
the constitution on the general government, can be deposited. They
are incapable of receiving it. They are legislative courts, created in
virtue of the general right of sovereignty, which exists in the govern-
ment, or in virtue of that clause, which enables congress to make all
needful rules and regulations respecting the territory belonging to the
United States. The jurisdiction, with which they are invested, is not a
part of that judicial power which is defined in the third article of the
constitution, but is conferred by congress, in the execution of those
general powers, which that body possesses over the territories of the
United States. Although admiralty jurisdiction can be exercised, in the
states, in those courts only which are established in pursuance of the
third article of the constitution, the same limitation does not extend to
the territories. In legislating for them, congress exercises the combined
powers of the general and of a state government.

In this case of The American Ins. Co. v. Canter, the

necessary power over the territories having been conferred

upon congress, by the constitution, the question was,

whether it was competent for congress to employ, in the

execution of that power, a court, which was not a consti-

tutional court, but to use the words of the chief justice,

was a mere " legislative court." That question was de-
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cided in the affirmative. And if the constitution had con-

ferred upon congress power over the Chickasaw and

Choctaw nations, as broad as that conferred upon congress

over the territories, the principles established in that case

would uphold the jurisdiction of the Dawes Commission

and of the Chickasaw district court, in these citizenship

cases. But the constitution has 11 o t conferred on congress

such power over the Chickasaw and Choctaw nations.

The power to invest tribunals with jurisdiction to deter-

mine who are citizens of the Chickasaw and Choctaw na-

tions, has mot been entrusted expressly or by implication
to any department of the government of the United States.

It is reserved to the people and, until the people shall,

by constitutional amendment, or otherwise, confer that

power upon congress, it cannot be exercised by congress.

It follows that, the judgments of the Dawes Commission

and of the district court are void, for want of jurisdiction.

Is it contended that, congress has acquired the power

to invest tribunals, of its own creation, with jurisdiction

of these citizenship cases through treaties with the Chick-

asaws and Choctaws ? The answer to this claim is four-

fold. No treaty, between the United States and the Chick-
asaws or Choctaws, confers, or purports to confer, any

such power. But if a treaty conferred this power upon
the United States, it would, for reasons already explained,
be incompetent for congress to exercise the power, with-

out authority from the people, granted by an amendment

of the constitution, or otherwise. If a treaty purported

to confer this power upon congress specifically, it would
not be competent for congress to exercise the power, with-

out authority from the people. But then, the Chickasaw

nation cannot, by stipulation, confer upon the congress, or

the courts, of the United States, powers, or jurisdiction,

interdicted by the constitution. The constitution of the
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United States cannot be altered by a treaty with the Chick-
asaw nation, any more than by an act of the Chickasaw

legislature.

V.

INJURIOUS CHARACTER OF THE JUDGMENTS.

The following examples will illustrate the character of

the judgments of the district court.

In No. 473 the district judge decided that, by virtue of the
first article of the treaty of 1855, and the thirty-eighth arti-

cle of the treaty of 1866, the white man A, who married a

Chickasaw woman B, became at once invested with Chick-

asaw citizenship, not merely for jurisdictional purposes,
but to all intents and purposes, and therefore acquired all

the rights and privileges appertaining to Chickasaw citi-

zenship. He decided, also, that if A, after the death of

his Chickasaw wife B, married a white woman C, and

white children were born of this second marriage, the

white wife C and her white children all became Chickasaw

citizens, holding the same vested rights. And he decided,

further, that if, after the death of the white husband A,

his white widow C married a second white husband D,

and white children were born of this third marriage, the

white man D and all his children acquired the same vested

rights. And finally he decided that if the white children

of these several marriages themselves married white per-

sons, those white persons and their white children all ac-

quired the same vested rights. In accordance with these

decisions he held, in twenty-six of the pending cases, that

seventy-five white persons, who were husbands of white

wives, wives, of white husbands, or children of white

parents, were Chickasaw citizens, and that twenty-six

white men, who had been husbands of Chickasaw women,
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but, after their Chickasaw wives had died or been divorced,

had married white women, were entitled to citizenship

and acquired the same vested rights. By this ingenious

process of devolution one hundred and one names were

added to the roll of Chickasaw citizens.

In my brief, herewith filed, relating to the general

questions involved in these citizenship cases, I have

attempted to show that not one of those persons was

entitled to enrollment.

By an act of the Chickasaw legislature, passed in 1856,

" the right of citizenship " was granted to five white girls.

The constitution, then in force, prohibited the legislature

from granting any right of citizenship " further than " the

right " to settle and remain in the nation and to be sub-

ject to its laws." The act was repealed in 1857, but was

afterwards, by mistake, printed in compilations of the

Chickasaw laws. The testimony of Judge Overton Love,

on this subject, in No. 486, will be found to be " inter-

esting reading." The district court, overruling the Dawes

Commission, has, in Nos. 469, 477 and 486, enrolled, as
citizens entitled to all the rights and privileges of Chick-

asaw citizenship, thirty-two white persons, descendants

of those white girls, and husbands, or wives, of their

descendants.

In the single case of The Chickasaw Nation, Appellant,

v. Wm. Burch et al., No. 517, eighty-three persons, ap-
parently without the slightest trace of Indian blood, ap-

plied to the Dawes Commission for enrollment as citizens

of the Chickasaw nation. Some of them claimed enroll-

ment on the ground that they were descendants of a woman

alleged to have been a Chickasaw, and to have lived in the

state of Mississippi, near the close of the eighteenth cen-

tury. The others claimed as husbands, or wives, of her

descendants. The evidence produced, in maintenance of
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their claims, largely hearsay, was too nebulous and flimsy

to warrant a judgment even in Solon Shingle's " first-class

cow case ;" and they were all rejected by the Dawes Com-
mission. But the district judge reversed the decision of

that Commission, and adjudged them all to be citizens,

adding eighty-three names to the roll of those entitled to

share in the lands of the Choctaws and Chickasaws.

In No. 472, the clerk, acting as master, reported as

follows :

John Calvin Hill is a brother of Evans Hill, and a lineal descendant of
Charles Matlock, a Chickasaw Indian, wbo lived and died in the state of
Tennessee. While Charlie Matlock was a Chickasaw Indian, there is no
proof to show that he, or his descendants, with the exception of Evans
Hill a brother of the applicant, had any connection with the Chickasaw
tribe of Indians. John B. Hill many years ago emigrated from the state
of Tennessee to the state of Texas, where he now resides. Both he and
his prolific family are citizens of the United States ; that they vote and
exercise all other rights of citizenship of the United States, and have
their domicile in the state of Texas. Under the law, as I believe it to
be, if they had resided in the Indian Territory and asserted their rights
to citizenship, they would have been, according to the technical rule,
and no other, entitled to enrollment. But they are resident citizens of
Texas, and have property and homes in the state, and, according to the
fair rules of justice, they are no more entitled to citizenship.

The case was subsequently referred to a different

master, who reported that Charlie Matlock was a " quarter

breed Chickasaw," and that none of the applicants ever

resided in the Indian Territory before they filed their

applications. The Dawes Commission had rejected them

all ; but the district judge enrolled fifty-four, some as

descendants of Matlock, and the others as husbands or
wives of his descendants.

In No. 476 the master reports that " the proof of the
applicants amounts to little more, if any, than a mere

family tradition of Indian blood." He recommended the

rejection of all the applicants. They had all been rejected

by the Dawes Commission. But the case was referred to
another master, who reported as follows :

I am of opinion, from the testimony of, Simson and Wolfe, and from
the testimony of the family tradition, that all the applicants herein are
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the legal descendants of the said Nancy Frazier, who was a Chickasaw
Indian, except the said Elizabeth McDuffie, S. M. Crawford, George
Jarvis, and Wm. M. McCartey, who are intermarried citizens, and that
they are each and all of them entitled to enrolment.

Accordingly the district judge enrolled twenty-one as

descendants of Nancy Frazier, and four as husbands or

wives of her descendants.
In No. 520, the master reported as follows

It appears, from the evidence in the case, that the applicants are the
descendants of Elizabeth Colbert, a Chickasaw Indian by blood, who
married a man by the name of George Stewart ; that the said George
Stewart and Elizabeth Colbert had a.daughter, by the name of Elizabeth
Stewart, through whom these applicants claim; that said Elizabeth
Stewart married a white man by the name of Bledsoe Holder ; that said
Bledsoe Holder and Elizabeth Stewart had a number of children, among
them being Win. L. Holder, Jackson A. Holder, and Burton A. Holder ;
that the said Bledsoe Holder and wife lived in the old Chickasaw reserva-
tion, in the state of Mississippi, and left the state of Mississippi, with
the other Indians, en route to the Indian Territory, but that they
stopped, with their children, in southwest Missouri, and remained there
about twenty years ; that they afterwards came into the Indian Terri-
tory, and finally drifted to the northern border of Texas and remained
there a number of years. It appears, from the evidence, that the said
Bledsoe Holder and Elizabeth Holder and their descendants, who are
concerned in this application, at all times claimed to he citizens of the
Chickasaw nation, and that ' they lived in, and about, the Chickasaw
nation, from time to time, ever since they came west of the Mississippi
river, and that they in fact have Chickasaw blood in their veins.

The judge thereupon added ninety-nine to the roll of

Chickasaw citizens, all of whom had been rejected by the

Dawes Commission.
HALBERT E. PAINE,

Atty. for Chickasaw Nation.
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1-3	 Be it remembered that at the stated term of the United
States court in the Indian Territory, southern district, at

Ardmore, begun and holden at Ardmore on the 5th day of October,
1896, and on the 40th day of said term, to wit, the 8th day of De-
cember, 1896—present and presiding, the Hon. Constantine B. Kil-
gore, judge—the following, among other, proceedings were had, to
wit :

In ye cases of citizenship appeal.

It is ordered by the court that the following rules be, and the
same are hereby, adopted as rules of practice and procedure in ap-
peals to this court from the decision of the tribal authorities or the
United States commission to the five civilized tribes appointed to
treat with said tribes, which are provided for by act of Congress,
upon questions arising upon applications made by persons to be
enrolled as citizens of the respective tribes of Indians.

The party desiring to appeal from the decision of any such tri-
bunal or commission may within sixty days after notice of the
rendition of the decision thereon file with the clerk of this court an
application or petition, duly verified, setting out the style of such
case ; that the same has been decided adversely to the party filing
the application for appeal, and praying that the said commission
or tribunal be notified-of said appeal and ordered to forward the
papers to the clerk of this court, together with a duly certified
transcript of all judgments and entries made and rendered by said
tribunal or commission in said cause ; whereupon the clerk shall
issue a notice to said tribunal or commission, notifying that an ap-
peal has been taken, and to immediately forward all papers in said
cause, together with a duly certified copy of all judgments and en-
tries made and entered by said tribunal to the clerk of this court.

The application for citizenship, amendments thereto, and answer
thereto and amendments thereto shall constitute the plead-

4	 ings of all of the parties in this court, and no pleadings shall
be held invalid for want of form. In accordance with the

practice before the commission, any party aggrieved may present
and prosecute an appeal herein for the use and benefit of the entire
family, including the wife, lineal descendants, and collateral kin-
dred, to the United States court for the southern district of the
Indian Territory. Where one or more of the applicants for citizen-
ship reside in the southern district of the -Indian Territory, the
appeal shall be taken to the United States court for the southern
district, and if all the applicants are non-residents of the Indian
Territory, then said appeal shall be taken to the United States court
held in the division in this Territory wherein the nation of the
tribe to which said applicants claim to belong is situated. The
clerk of the court shall file said papers and docket the case in a
separate book to be kept for that purpose and known as the "citi-
zenship docket," and the clerk shall also keep a separate record
book in which shall be recorded the proceedings of this court in
reference to citizenship cases, to be known as the "citizenship rec-

1-496



2	 THE CHICKASAW NATION VS. RICHARD C. WIGGS ET AL.

ord." The party desiring to appeal from any decision rendered by
an Indian tribunal or the commission shall at the time he files his
notice of appeal with the clerk of the United States court also lodge
with said clerk evidence of the fact that notice of some kind has
been served upon the opposite party or his attorney in the case that
said application would be made. The notice need not be formal,
but shall be required to be only so drawn as to inform the opposite
party of the intention to appeal from said decision. After the ex-
piration of the ten days after such service, waiver of appearance, or
the filing of such papers with the clerk where notice of appeal is
given before the commission, the case shall stand ready for trial,
and the court shall be deemed open at all times for the purpose of

hearing and determining such cases, and either party to said
5	 action may introduce such other evidence as they may have

in support of their cause of action or defense, regardless of
whether the same was presented to the commission or not.

The court may, in its discretion or when agreed to by the parties,
refer all papers in these cases to a special Master, with instructions
to take the testimony and report upon the law and facts presented
in the record, pleadings, and service. Such reports shall be made
at the earliest time practicable, not exceeding thirty days from the
time each cause is referred to said master, and either party shall
have ten days after the report of said master is filed to file excep-
tions thereto, both as to questions of law and fact, and after five
days from the filing of the exceptions to said report the cause shall
stand ready for trial before this court on the exceptions presented
to the master's report and may be taken up and finally passed upon
by the court.

The special master shall be allowed as compensation $5 for each
cause heard, provided not more than one day's time is devoted to
said cause, and in case more than one day's time is consumed he
shall have $10 and no more as his compensation for hearing the
same.

Should the United States commission or the tribunal created by
the tribal authorities refuse to permit any party to a proceeding to
establish citizenship and desiring to appeal from the decision of
such tribunal or commission to withdraw the original papers for
the purpose of filing the same in this court, such party may, upon
petition to this court, setting forth the fact of such refusal, obtain
an order of the court commanding such commission or tribunal, or
the clerk or the secretary thereof, to surrender such papers and a
transcript of the entries made therein, as heretofore provided.

Appeals in citizenship cases must be taken only at Aardmore,
and, for the purpose of hearing and determining such cases,

6	 the court at that place shall be deemed open at all times.
Any case, when submitted as required by these rules, may,

in the discretion of the court, be transferred by the court, on the
application of either party, to either Ryan, Chickasha, Purcell, or
Paul's Valley for hearing and determining when the court is in
session at such places, but the decision of the court, when rendered,
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and all papers in the case shall be filed with the clerk at Ardmore
(Court Journal 9, page- 283, '4, '5).

7	 Be it remembered that at a regular term of the United
States court in the Indian Territory, southern district, at Ard-

more, begun and holden on Monday, the 15th day of November,
1897, and on the 33rd day of said term, to wit, Wednesday, Decem-
ber 22nd, 1897—present and presiding, the Honorable Hosea
Townsend, judge—the following, among other, proceedings were
had, to wit :

RICHARD C. WIGGS ET AL.

vs.
	 No. 27.

CHICKASAW NATION.

Comes now the applicants herein, by their attorney, and, after
leave of the court first being had, file substituted application herein,
together with one exhibit thereto, and also file substituted master's
report and substituted supplemental master's report herein;

Which said substituted application is in words and figures as
follows, to wit :

RICHARD C. WIGGS, for Benefit of Josie -) Application for Citizenship
Wiggs and Mary Edna Wiggs,	 Pending Before the Com-

vs.	 i mission to the Five Civil-
CHICKASAW NATION.	 ized Tribes.

To the honorable commission :
Now comes your applicant, Richard C. Wiggs, and, with respect,

alleges and shows that he is now and has been for about twenty-
five (25) years a resident citizen of Pickens county, in the Chicka-
saw nation ; that he is a white man and was prior to the 13th day

of October, 1875, a citizen of the United States, though for
8	 some time he had resided in said Pickens county, Chick-

asaw nation ; that on the 13th day of October, 1875, he
lawfully intermarried with one Georgia M. Allen, who was a native
Chickasaw Indian and a full member of the Chickasaw tribe
and was so recognized by said tribe; that said marriage was
contracted and celebrated according to the laws and usages of
the said Chickasaw nation ; that in 1876 the said Georgia M.,
the said wife of this applicant, died ; that by reason of said mar-
riage and the constitution, laws, and usages of the Chickasaw
nation this applicant became a citizen of said Chickasaw nation
and a member of said tribe of Indians ; that he has ever since been
a resident citizen of said Pickens county, Chickasaw nation, and has
ever since been recognized by the authorities of said Chickasaw na-
tion as a legal citizen of said nation and as a member of said tribe,
enjoying all the rights and privileges as such, except he was dis-
qualified to hold the office of governor by reason of the provisions
of the constitution of said Chickasaw nation ; that on the 11th day
of April, 18—, this applicant lawfully intermarried with one Josie
Lawson, a white woman and United States citizen ; that said mar-
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riage was performed and celebrated in said Chickasaw nation and
in accordance with the laws thereof, the said nation receiving the
fees provided by law therefor ; that there has been born unto this
applicant and the said Josie one girl child, named Mary Edna
Wiggs, aged nine (9) years; that by the constitution and laws of
the said Chickasaw nation any by reason of the general laws of the
land the said Josie became by her marriage with this applicant a
citizen of said Chickasaw nation and a member of said tribe of In-
dians, and their child, the said Mary Edna, is also a citizen of said
Chickasaw nation and a member of said tribe of Indians, but your
applicant shows that the authorities of said nation refuse to recog-
nize the said Josie, wife of this applicant, and the said Mary Edna
as citizens of said nation and as members of said tribe of Indians,
and deny to them all their rights as such, and refuse to enter their
names upon their roll of citizenship. Your applicant further

shows that since he has been the husband of the said Josie he
9	 has been the duly elected and qualified sheriff of Pickens

county, holding and exercising authority under the govern-
ment of the said Chickasaw nation ; that he has also been a member
of the legislature of the said Chickasaw nation, and that his rights as
a citizen have never been denied by the said Chickasaw nation, but
only the rights of his wife and child, as above stated.

Wherefore he prays that upon the hearing of this application
that your honorable commission will enter the names of said Josie
Wiggs and the said Mary Edna Wiggs upon the roll of citi-
zenship of said Chickasaw nation, conferring upon them all the
rights and privileges incident thereto.

Attorneys for Applicant.

I, Richard C. Wiggs, do on oath state that the matters and things
set forth in the above application are true, and that my post-office
address is Oakland, Indian Territory.

Indorsed : " No. 27. Richard C. Wiggs et al. vs. Chickasaw Na-
tion. Substituted application for citizenship. Filed in open court
Dec. 22nd, 1897. C. M. Campbell, clerk."

10	 And thereafterward, on the same day, to wit, December
22nd, 1897, was filed with the clerk of said court the substi-

tuted application of Richard C. Wiggs for the benefit of himself in
said cause; which said substituted application is in words and
figures as follows, to wit:

RICHARD C. WIGGS Application for Citizenship Pending Before
vs.	 the Commission to the Five Civilized

CHICKASAW NATION.	 Tribes.

To the honorable commission :

Now comes your applicant, Richard C. Wiggs, and with respect
alleges and shows that he is a citizen of Pickens county, Chickasaw

THE CHICKASAW NATION VS. RICHARD C. WIGGS ET AL.	 5

nation ; that he is a white man, and that prior to the year 1875 he
was a citizen of the United States, residing in the Chickasaw nation ;
that on the 13th of October, 1875, he was lawfully married to one
Georgia M. Allen, who was a native Chickasaw Indian, in the
Chickasaw nation and according to the laws thereof ; that in 1876
the said Georgia M. died ; that ever since the marriage of this
applicant with the said Georgia M. Allen he has resided in the
Chickasaw nation and has claimed and exercised all the rights of
citizenship enjoyed by citizens of said nation, and his citizenship
has never been denied or questioned by the said Chickasaw govern-
ment, but has always been recognized and approved, and for this
reason this applicant did not apply for citizenship for himself when
he made his recent application in behalf of his present wife and
daughter ; but the delay on the part of the Chickasaw government
to furnish a roll of citizenship to this honorable commission has
excited apprehension in the mind of this applicant that said roll
may not be furnished at all, or if furnished that his name may not
appear upon it, and for that reason he now makes application for

himself, and in support of the same he refers to the evidence
11	 on file before this commission in support of the application

made by this applicant in behalf of his present wife and
daughter.

Wherefore he prays that this application- be granted, and that he
be enrolled as a citizen of said nation on the roll prepared by this
honorable commission.

POTTER & POTTER,
Attorneys for Applicant.

I, Richard C. Wiggs, do on oath state that the matters and things
set forth in the above and foregoing application are true, and that
my post-office address is Oakland, Indian Territory.

R. C. WIGGS.

Sworn to and subscribed before me this 26th day of Aug., 1896.
J. E. GRINSTEAD,

[SEAL.]	 Notary Public, 3rd Div., Southern District.

Indorsed : " No. 27. Before the commission to the five civilized
tribes. Richard C. Wiggs vs. Chickasaw Nation. Substituted appli-
cation for citizenship. Filed in open court Dec. 22nd, 1897. C. M.
Campbell, clerk."

12	 Before the honorable commission to the five civilized tribes.

In the Matter of the Application for Enrollment in the Chickasaw
Nation of RICHARD C. WIGGS.

Exception to Application Filed Before Dawes Commission.

Now comes the Chickasaw Nation, by its attorneys, and respect-
fully shows to this honorable commission that the application herein
is insufficient in law.

Wherefore it Drays that said application be dismissed.



6	 THE CHICKASAW NATION VS. RICHARD C. WIGGS ET AL.

Second. For further special exception the Chickasaw Nation re-
spectfully shows to this commission that the evidence produced by
the applicant is insufficient to show any claim of citizenship in the
Chickasaw tribe of Indians.

Wherefore it prays that said application be dismissed.
Third. For further special exceptions the Chickasaw Nation shows

that said application is insufficient, in that it shows that said appli-
cant has not complied with the laws of said nation and therefore is
not entitled to any of the rights, privileges, and immunities as such
citizen.

Wherefore it prays that said application be dismissed.
THE CHICKASAW NATION,

By Its Attorneus.

13	 RICHARD C. WIGGS ET AL.
vs.	 No. 27.

CHICKASAW NATION.

Comes now W. B. Johnson herein, attorney for the Chickasaw
Nation, and, after leave of court first being had, files its two sub-
stituted answers herein.

Which said answers are as follows, to wit:

Before the honorable commission to the five civilized tribes.

In the Matter of the Application of R. C. WIGGS et al. for Enroll-
ment in the Chickasaw Nation.

Comes now the Chickasaw Nation, by its attorneys, and, without
waiving any exception heretofore taken to the application filed
herein, and without consenting to, but denying, the jurisdiction of
this honorable commission to pass upon a question of citizenship in
the Chickasaw tribe of Indians, presents this its answer to said ap-
plication and respectfully represents:

First. The Chickasaw Nation admits that the applicant, R. C.
Wiggs, married to Georgia M. Allen, who was a native Chickasaw
Indian, but the Chickasaw Nation shows that such marriage was
not not according to the laws of the Chickasaw nation, and for that
reason did not confer any rights of citizenship upon the said R. C.
Wiggs.

Second. The Chickasaw Nation also shows that the marriage of
the said R. C. Wiggs to his present wife was not solemnized accord-
ing to the laws of the Chickasaw nation that the present wife of

the said Richard Wiggs is a white woman and citizen of the
14	 United States, and that she acquired no right of citizenship

by reason of the marriage with the said applicant, nor could
the said Richard C. Wiggs confer any right of citizenship on his
daughter, Mary Edna Wiggs.

Wherefore the Chickasaw Nation prays that said application be
rejected.

THE CHICKASAW NATION,
By its Attorneys.
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Indorsed : " No. 27. Richard C. Wiggs et al. vs. Chickasaw Na-
tion. Substituted answer. Filed in open court Dee. 22nd, 1897.
C. M. Campbell, clerk."

15	 And thereafterwards, to wit, on the 4 day of Feb'y, 1897,
was filed in the office of the clerk of the United States court,

southern district of Indian Territory, at Ardmore, the following
judgment from the Dawes commission :

DEPARTMENT OF THE INTERIOR,
COMMISSION TO THE FIVE CIVILIZED TRIBES,

VINITA, INDIAN TERRITORY, -- —, 1896.

RICHARD C. WIGGS ET AI,. 170.1 Application of Richard C. Wiggs
I

vs. 
	 Granted as an Intermarried Citizen.

CHICKASAW NATION. j

Appealed.
Sustained.

I, H. M. Jacoway, Jr., secretary, do hereby certify that the above
and foregoing is a true and correct copy of Chickasaw Record —,
page —, of the commission to the five civilized tribes.

Given under my hand and official signature this — day of --,

1897.
H. M. JACOWAY, JR., Secretary,

By HENRY STROUP.

The above and foregoing judgment is indorsed in words and
figures as follows, to wit : Richard C. Wiggs et al. vs. Chickasaw Na-
tion. Filed Feb. 4th, 1897. Jos. W. Phillips, clerk.

16	 In the United States Court for the Southern District of the
Indian Territory, at Ardmore.

RICHARD C. WIGGS ET AL., Plaintiff-, Petition for Appeal to the
vs.	 • U. S. Dist. Court for the

CHICKASAW NATION, Defendant. 	 Southern Dist., Ind. Ter.

To the Honorable C. B. Kilgore, judge :

Comes now the Chickasaw Nation, feeling itself aggrieved by the
decision of the Dawes commission in the above cause admitting
certain applicants therein to citizenship, — hereby prays an appeal
from said decision to this honorable court.

W. B. JOHNSON,
Attorney for Chickasaw Nation.

The foregoing appeal is allowed this 2nd day of Jan'y, 1897.

C. B. KILGORE, Judge.
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17	 In the United States Court for the Southern District of the
Indian Territory, at Ardmore.

RICHARD C. WIGGS ET AL., Plaintiff-,1 Petition for Appeal to the

	

vs.	 U. S. Dist. Court for the
CHICKASAW NATION, Defendant. ) Southern Dist., Ind. Ter.

To the Honorable C. B. Kilgore, judge:

Comes now the applicants here, feeling themselves aggrieved by
the decision of the Dawes commission in the above cause rejecting
certain applicants, hereby prays an appeal from said decision to
this honorable court.

POTTER & POTTER,
Attorneys for Applicants.

The foregoing appeal is allowed this 2nd day of Jan'y, 1897.

C. B. KILGORE, Judge.

18	 In the United States Court in the Indian Territory, Southern
District, at Ardmore.

RICHARD C. WIGGS ET AL.
vs.	 Notice of Appeal.

CHICKASAW NATION.

To the Hon. Henry L. Dawes, chairman of the commission of the
United States to the five civilized tribes of Indians.

SIR : You are hereby notified that an appeal has been granted in
the matter of the application of Richard C. Wiggs et al. to be en-
rolled as members of the Chickasaw tribe of Indians from your
commission to the United States court for the southern district, in
the Indian Territory, at Ardmore. You are therefore notified and
ordered, to immediately forward to the clerk of this court all of the
original papers filed, used, and considered in said cause by your
commission, together with a duly certified copy of all orders, judg-
ments, and entries made and entered by you in the trial and con-
sideration of said cause.

Witness the Hon. C. B. Kilgore, judge of said court, and the seat
thereof, at Ardmore, Indian Territory, this 2nd day of Jan'y, 1897.

[SEAL.]	 JOS. W. PHILLIP–, Clerk.

19

	

	 And thereafterwards, to wit, on Friday, Jan'y 21st, 1898,
present and presiding aforesaid, the following further pro-

ceedings in said cause were had, to wit :

RICHARD C. WIGGS ET AL., Plaintiff-,

	

vs.	 No. 27. Plea to Jurisdiction.
CHICKASAW NATION, Defendant.

Comes now the defendant, The Chickasaw Nation, and respect-
fully avers that this court has no jurisdiction to hear this cause,-for
the reason that the act creating the Dawes commission and the right

THE CHICKASAW NATION VS. RICHARD C. WIGGS ET AL.	 9

of this court to pass upon causes appealed to it from said commis-
sion, determining the question of citizenship in the Chickasaw
nation, is unconstitutional and void ; that said act gives this de-
fendant no right to cross-examine the witnesses of the applicant, and
the same is contrary to the treaty of 1866, entered into by the United
States Government and the Chickasaw nation, by which said Chick-'
asaw nation reserved the right to pass upon all matters concerning
said tribe and all civil and political rights of the individual mem-
bers thereof ; that said treaty is still in full force and effect and was
at the time of the act of Congress creating the commission to the
five civilized tribes and authorizing this court to pass upon appeals
from the same was enacted.

II

Because said act deprives the Chickasaw nation and the individual
members thereof of property without due process of law.

III.

Because said act is class legislation, in that the same deprives
either party of an appeal, as in other cases, to the higher courts of
the Territory and of the United States.

IV.

Because the jurisdiction extended to this court has been limited
to controversies between citizens of different tribes or between citi-
zens or members of the tribe of Indians and a United States citizen,
and expressly reserving to the Indians controversies arising between
themselves.

V.

Because if this court determines that the applicant is a member
of said nation, it is then passing upon rights between citizens of the
same tribe of Indians, and no judgment thereon can be entered for
want of jurisdiction in this court.

Wherefore the defendant prays that said cause be dismissed for
the above reasons, and that it go hence without day, etc.

Attorney for Chickasuw Nation.

The above and foregoing is indorsed in words and figures as fol-
lows, to wit : " Richard C. Wiggs et al., plaintiff, vs. Chickasaw Na-
tion, defendant. Plea to jurisdiction. Filed in open court nunc pro
tune Dec. 20, 1897. C. M. Campbell, clerk."

2-496
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20	 RICHARD C. WIGGS, for the Benefit of)
Mary Edna Wiggs and Georgia Ann I I,
Wggs,	 Report of the Master

in Chancery.vs.

CHICKASAW NATION.

To the Honorable C. B. Kilgore, judge of said court :

In this case there is no controversy over the facts, which are as
follows :

Richard C. Wiggs, a white man and citizen of the United States,
on the 13th day of October, 1875, married Miss Georgia M. Allen, a
member of the Chickasaw tribe of Indians by blood, in accordance
with the laws of the Chickasaw nation governing the intermarriage
of one of their members to a non-citizen. Mrs. Georgia Wiggs died
on the — day of —, 1876. The applicant has been and now is a
resident of the Chickasaw nation ever since his marriage with
Georgia M. Allen. On the 11th day of April, 1886, Richard C.
Wiggs was duly married to Miss Josie Lawson, a citizen of the
United States, in accordance with the laws of the Chickasaw nation.
There was born to them one child, the applicant, Mary Edna Wiggs ;
that ever since the first marriage Richard C. Wiggs has been recog-
nized as a citizen of the Chickasaw nation. Richard C. Wiggs on
the 30th day of August, 1896, filed an application before the com-
mission for the United States to the five civilized tribes of Indians
for the benefit of Josie. and Mary Edna Wiggs, praying that their
names be enrolled as members of the Chickasaw tribe of Indians.
The application was denied on the — day of —, 1897, and this
appeal was duly taken on the — day of —, 1897. On the 30th
day of October, 1896, the Chickasaw Nation, through its attorney,
filed an answer before said commission and admitted the material
facts above stated. The answer further sets up that by reason of

the second marriage Richard C. Wiggs has forfeited his mem-
21	 bership of the Chickasaw tribe . and prays that he be denied

enrollment.
I wish to note here that Richard C. Wiggs is not before this

court, and it has no jurisdiction in this case to pass upon his citi-
zenship. The application was not filed for his benefit, but for the
benefit of his wife and minor daughter. How- defective this answer
is, I shall proceed to examine the application upon its merits.

Conclusions of Law.

Are Mrs. Josie Wiggs and her daughter, Mary Edna Wiggs, enti-
tled to enrollment ? It would be fruitless to enquire into the rela-
tions that existed between the United States and the Chickasaw and
Choctaw Indians before the 38th article of the treaty of 1866 was
adopted. Sufficeth it to say that at the time of'the Dancing Rabbit
treaty between the United States and the Chickasaw and Choctaw
Indians in 1830 the Chickasaws and Choctaws were the owners and
in possession of large and valuable land interests in the States of
Alabama and Mississippi; that by the terms of said treaty they
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exchanged their lands in those States for the lands now owned and
occupied by them in the Indian Territory. I make this observa-
tion to call the attention of the court to the fact that the Indian has
received no bounty of the United States. So far as I have been
able to ascertain, the Chickasaw and Choctaw races of Indians from
time immemorial have been the sole judges of the membership of
their tribes. Congress at no time has ever exercised any jurisdic-
tion over this subject, except by the 38th article of the treaty of
1866. In 1855, in a constitutional provision, the legislature of the
Chickasaw nation was given jurisdiction to adopt white people to
membership of their tribe. By another provision, adopted at the
same time, a non-citizen who intermarried with a Chickasaw was
made a member of the tribe. Further evidence of this jurisdictio :
is found in section 7 of the Chickasaw constitution, adopted in 1867:
"All persons other than Chickasaws who have become citizens of
this nation by marriage or adoption and have been confirmed in
all their rights as such by former conventions and all such persons

as aforesaid who have become citizens by adoption, by legis-
22	 lature or by intermarriage," etc. It will be noticed that not

only was this jurisdiction recognfzed under the constitution
of 1855, but also prior to that date; so it is safe to say that the case
at bar must be tried by the Chickasaw standard of membership,
except so far as it is affected by the treaty — 1866. In 1876 the
Chickasaw legislature passed the following act relating to citizen-
ship:

"SEC. 3. Be it further enacted That no marriage heretofore sol-
emnized or which ma V hereafter be solemnized between a citizen of
the United States and a member of the Chickasaw nation shall en-
able such citizen of the United States to confer any right or priv-
ilege whatever in this nation by again marrying a citizen of the
United States or their issue, and in case any citizen of the United
States shall have married a member of the Chickasaw nation and
shall have heretofore abandoned her or should hereafter voluntarily
abandon or separate from such member of the Chickasaw nation,
such citizen of the United States shall forfeit all rights acquired by
such marriage in such nation, and shall be liable to removal as an
intruder upon the limits thereof."

This statute, unless in conflict with higher law, is valid and must
be adhered to by this court. It is insisted that the act is not only
in violation of the treaty of 1866, article 38, but also of section 7 of
the constitution of 1867. If in conflict with either, it is void, or if,
as insisted, the constitution of the Chickasaw nation is one of

b
deleuated powers, and there is no power granted to the legislature
which enacted such a statute, then it would be void. We will ex-
amine the last objection further. It is doubtless true that the
Chickasaw government is one of delegated power in one sense of
that term. It exists within the territorial limits of the United
States and obtained all its powers as a government by treaties with
the United States ; but this is not the contention. It is insisted that
by a constitutional enactment of its own the Chickasaw government
created itself one of delegated power, a proposition involving au
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absurdity upon its face. The courts in the United States
23	 recognize two primary rules of construction. One applies to

acts of Congress, the other to acts of State legislature. The
General Government being one of delegated powers, before an act
of Congress can be considered valid there must be an express grant or
power or one of necessary implications ; so, before au act of Congress
can be considered constitutional, authority for its enactment,must be
found in the Constitution. A different rule obtains in regard to
the acts of the State legislature. The enquiry then is, Is the act in
violation of the State constitution ? and not whether it is authorized
by it. We find the following in the Chickasaw constitution of
1867 :

" SEC. 19. All rights and powers not herein granted or expressed
arc reserved to the people, and any law that may be passed contrary
to the provisions of the constitution shall be null and void."

If the Chickasaws have had intended to create the restrictions
upon its legislative body, as insisted upon, we are at a loss to see
why this provision was incorporated, " and the law that may be
passed contrary to a provision of this constitution-shall be null and
void." This demonstrates that the rule governing the acts of State
legislatures was intended to be adopted, and if any other intention
had have existed there would have been a qualifying clause declar-
ing all of the acts of the legislature void that were not passed in
conformity to some provision authorizing the same. We might
add that it is doubtful whether this court can adjudge au act of the
Chickasaw legislature void, there being no Federal question in--
volved. I therefore find that the statute of 1876 is not void for want
of authority in the Chickasaw legislature.

The next question is, Is the statute of 1876 ill violation of either
article 38 of the treaty of 1866 or of the seventh section of the con-
stitution of 1867 ? The article is as follows :

"Any white person having married a Choctaw or Chickasaw re-
sides in the said Choctaw or Chickasaw nations, or who has been
adopted by the legislative authorities is to be deemed a member of
said nation, and shall be subject to the laws of the Choctaw and

Chickasaw nations, according to his domicile, and to prosecu-
24	 tion and trial before their tribunals and to punishment accord-

ing to their laws, as though he were a native Choctaw or
Chickasaw." The seventh section of the constitution of 1867 is:

"All persons other than Chickasaws who have become citizens of
this nation by marriage or adoption, and have been confirmed
in all their rights as such by a former convention and all such
persons as aforesaid who have become citizens by adoption by the
legislature or by intermarriage with the Chickasaws since the adop-
tion of the constitution of August 18, 1856, shall be entitled to all
the rights, privileges and immunities of a native-born citizen, and
all who may hereafter become a citizen either by marriage or adop-
tion shall be entitled to all the privileges of a native-born citizen
without being eligible to holding the office of governor."

What do we understand by the words Choctaw and Chickasaw in
this treaty ? In another form, does the term Chickasaw and Choc-
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taw mean members of the tribe or do they mean Choctaw and
Chickasaw Indians by blood ? It is to be borne in mind that there
are three classes of members of the Chickasaw tribe—members by
blood, members by adoption, and members by intermarriage. It is
true that in law members by marriage or adoption are Chickasaw
Indians—that is, they are entitled to enjoy all the rights, privileges,
and immunities of a Chickasaw Indian by blood. This is secured
to them both by the treaty and the constitution. The terms Choc-
taw and Chickasaw are equivalent to Choctaw and Chickasaw In-
dians. Choctaw and Chickasaw are tribal terms that designate the
particular tribe of Indians to which they belong. - If it is true that
the terms Choctaw and Chickasaw as used in the treaty and consti-
tution are equivalent to the term Choctaw and Chickasaw Indians,
the solution is clearly in an opinion of the Supreme Court of the
United States written by C. J. Taney in 1884, in the case of The
United States vs. Rogers. The defendant Rogers killed one Nichols
in the Chickasaw nation and was indicted by the circuit court of

the United States for the district of Arkansas in 1845. The
25	 indictment alleged that both Rogers and the deceased were

citizens of the United States and not members of any Indian
tribe. The defendant pleaded to the jurisdiction of the court and
alleged in his plea that both himself and deceased were intermar-
ried citizens of the Cherokee nation, and that by the laws of that
nation they were citizens and members of that tribe. - There was a
demurrer to the plea, and the opinion is upon it. The opinion is
based upon the conclusion that the laws of the Cherokee nation was
as stated in the plea. The following paragraph in the opinion is
significant and pertinent to the question under consideration :

" By the 25th section of that act the prisoner, if found guilty, is
doubtless liable to punishment unless he comes within the meaning
of the exception contained in the proviso, which is that the provis-
ions of that section shall not extend to the crimes committed by one
Indian against the person or property of another Indian. We think
it very clear that a white man who at mature age is adopted by and
Indian does not thereby become an Indian, and was not intended
to be embraced in the exception above mentioned. He may by
such adoption become entitled to certain privileges in the tribe and
make himself amenable to their laws and usages, yet he is not au
Indian ; yet the exception is confined to those who by the usages and
customs of the Indians are regarded as belonging to their race. It
does not speak of a member of the tribe, but of a race generally or cf
a family of Indians, and it is intended to govern them, both as re-
gards their own tribe or other tribes also to be governed by Indian
usages and customs."

Iii 1867, when the Chickasaws incorporated article 38 of the
treaty of 1866 into their constitution, they evidently so understood
these terms. Sec. 7 of the constitution begins :"All persons other
than Chickasaws who have become citizens of this nation by
marriage or adoption," etc. Here they clearly recognize the
true meaning of the term Chickasaw as used in the treat y. It
is therefore conclusive that by use of the term Chickasaw in
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the treaty it was intended to mean a Chickasaw Indian by
26	 blood as contradistinguished to those members of the tribe

who obtained their membership by adoption or intermar-
riage.. It will be conceded by all that if the above conclusions are
correct Mrs. Josie Wiggs and daughter cannot be admitted to en-
rollment through any right of their own emi grating from the treaty
of 1866 or the constitution of 1867, for the reason that they do not
come within the terms of those instruments. If they are entitled
to enrollment, it must be held by this court that the statute of 1876
was an invasion of the rights of the husband and father as secured
b y the treaty and constitution. The next inquiry, therefore, will
be, Was the statute inimical to the rights of the intermarried hus-
band and father ? The fact that the second spouse and children
of the intermarried citizen were not provided for in the treaty or
constitution is significant, and it would appear but natural, had it
been the intention of the framers or writer of these instruments to
grant membership to this class of people, both one or the other of
them would have thrown around them the safeguards that were
given to the intermarried and adopted members, and could have
their rights left to bedetermined upon the husbands' or wives' real
or fancied power to confer such membership by marriage. Although
I am convinced that these observations would be fatal to the alleged
power to confer citizenship, but in the absence of the statute of
1876 the wife and child would be entitled to enrollment, but upon
a different reason they will be noticed later on in this report. The
reasoning upon the power to confer citizenship is that it is a valua-
ble right to confer citizenship upon the spouse ; that a Chickasaw
by blood has the power to confer membership upon a non-citi-
zen by marriage; that the treaty and constitution guarantees
to intermarried members all of the rights of a Chickasaw
by blood ; that the statute of 1876 attempts to destroy the
power of the intermarried citizen alone to confer citizenship
by marriage, and is therefore void. The vice in this reasoning
is apparent only upon close inspection. Nowhere in the treaty

or constitution can be found the terms " confer citi-
27	 zenship," and we think that the other terms are highly mis-

leading and arise from a radically erroneous view of the
constitution and treaty. There is no such power given by one or
the other of these instruments to either intermarried or adopted
citizens of full-blood Chickasaw Indians. The correct view, in my
humble judgment, is that the moment a Chickasaw Indian not a
member of the Chickasaw tribe of Indians marries a non-citizen,
that moment a non-citizen becomes a member of the tribe, and his
or her citizenship is . protected by the treaty and constitution. The
membership is not conferred by the marriage directly, but is con-
ferred directly by the treaty and constitution, and is not a right,
power, or privilege, or immunity of the Indian citizen who marries.
If the membership was conferred by marriage, then citizenship
would become a subject-matter of contract. So far as I am aware,
no government upon earth regards citizenship in such a light. It
is wholly a creature of law and within the domain of law. These
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reasons lead me to the conclusion that there is — nor cannot exist
under the treaties, laws, and constitution of time Chickasaw nation
as we now find them the right, vested in any member of the Chick-
asaw nation, by blood or otherwise—the right to confer citizenship
by blood. It is the act of the law and not a right of a citizen. I
am therefore of the opinion that in so far as this case is concerned
the statute of 1876 is not in conflict with either the 38th article of
the treaty of 1866 or section seven of the constitution of 1867, and
it must furnish the rule for decision.

But it is argued, by way of argument, that in the event this rule
is to be adopted the citizenship of the wife and children will be
anomalous. There appears to be an erroneous view upon this sub-

j ect prevalent among the members of the bar. When Richard C.
Wiggs intermarried with Georgia M. Allen he was a citizen of the
United States. Did he after this marriage cease to be such a citi-
zen? Congress passed an act some years ago providing how a
member of an Indian tribe who was not a citizen of the United
States could become one. It also provided that any one avail-

ing himself of the opportunity of the act should lose no
28	 Indian right as a member of his tribe. The attention of the

court is hereby called to this act to show that Congress did
not consider duel citizenship inconsistent. The familiar doctrine
that when an individual becomes a citizen of a government, that
relation remains unchanged until termination in one of three ways
by death, by forfeiture for crime, or by expatriation. Expatriate is
defined to be to leave one's country, renouncing allegiance to it for
the purpose of making a home and becoming a citizen of another
country—Anderson's Dictionary. By this standard Richard C.Wiggs
is still a citizen of the United States, so far as the facts in this case
show. It may be true that by treaty the United States has surren-
dered jurisdiction in the Indian Territory of his person and prop-
erty, yet his allegiance to the United States is unchanged, and his
wife and child are also citizens of the United States. I wish to re-
mark in this case that before the passage of — 1876 the wife would
have become a member of the tribe. It was observed in Roff's case
that the very passage of the statute of 1876 is conclusive evidence
of what the law was before the passage of that act. It has been
urged in argument that the class of applicants to which Mrs. Wiggs
and daughter belong should be enrolled, because it is the policy of
the United States to absorb the Indian race by miscegenation.
Such seems to have been its policy, it is true, but to admit to enroll-
ment this vast class of applicants would defeat the very object of
such a policy. It would require but a few years more under such
a scheme to make the real Indian a mere faction in his own govern-
ment, and his lands would be allotted among aliens to his race when
that prospective day arrives.

Indorsed : " No. 27. Richard C. Wiggs et al. vs. Chickasaw Na-
tion. Report of master. Filed in open court Dec. 22nd, 1897.
C. M. Campbell, clerk."
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29	 RICHARD C. WIGGS ET AL.
vs.

CHICKASAW NATION.

Now comes the master in chancery and begs to make the follow-
ing supplemental report in the above case :

When I made my report in this case before I did not think the
rights of Richard C. Wiggs were involved, but I afterwards learned
that a proceeding had been filed in behalf of Wiggs, and by con-
sent of the attorneys they were both to be considered together.
Under the facts found in my original report and for reasons therein
stated, I recommend that Richard C. Wiggs be admitted to citizen-
ship in the Chickasaw nation.

W. H. L. CAMPB
Master in

Indorsed : " No. 27. Richard C. Wiggs et al. vs. Chickasaw Nation.
Substituted supplemental report of the master. Filed in open court
Dec. 22nd, 1897. C. M. Campbell, clerk."

I, C. C. Potter, one of the attorneys for the applicant, do on oath
state that the above and foregoing papers are substantial copies of
the original papers in said cause.

C. C. POTTER.

Sworn — and subscribed before me this 24th day of
1897.

[SEAL.]

	

	 C. B. POT]
Notary Public in and for Cooke Cow

It is hereby agreed that the above and foregoing pap
substituted for the original papers in the above cause, •
destroyed in the fore that burned the court-house at A]
is also agreed that the case was properly appealed from
commission by both the applicants and the Chickasaw

POTTER & POT'
Attorneys for A

W. B. JOHNSON,
Att'y for Chickasa

30	 Indorsed : "No. 27. Richard C. Wiggs et al. vs
Nation. Substituted papers. Filed in open cour

1897. C. M. Campbell, clerk."

31	 Be it remembered that at a regular term of
States court in the Indian Territory, southern

Ardmore, begun and holden on Monday, the 15th day
ber, 1897, and on the 32nd day of said term, to wit, T
cember 21st, 1897—present and presiding, the Hon. Hosea
judge—the following, among other, proceedings were I
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Order.

In re order of court allowing substitution of papers in citizenship
cases.

The papers in a majority of the citizenship cases pending in this
court having been burned and destroyed by fire on the morning of
the 16th inst., it is ordered that the applicants in each and all of
the said cases have until the 10th day of January, A. D. 1898, to
substitute all their papers in the various cases, and that W. B. John-
son, attorney for the Chickasaw nation, have until February 1st,
1898, to substitute time papers of said nation (vol. A, Citizenship
Record, pages 128 and 129).

32	 Opinion by the Court.

In the Southern District, Indian Territory.

TOWNSEND, J.

In re Indian Citizenship Cases.

COURT:
I have examined with some care the treaties between the United

States Government and the Choctaws and Chickasaws, in order that
I might become familiar with all the negotiations. The first trea-
ties were made in 1786, separately with each tribe or nation, as they
were called. Not, however, until 1820 was the subject mentioned
of taking any land west of the Mississippi river. On October the
18th, 1820, near Doak's stand, on the Natchez road, a treaty was
entered into between the Choctaws and the Government of the
United States, in which it was stated in the preamble the purpose
was "to promote the civilization of the Choctaw Indians by the es-
tablishment of schools amongst them ; and to perpetuate them as a
nation, by exchanging for a small part of their land here a country
beyond the Mississippi river, where all who live by hunting and
will not work may be collected and settled together." Where-
upon, in part consideration of the ceding of a part of their reserva-
tion then existing, the Government ceded "a tract of country west
of the Mississippi river, situate between the Arkansas and Red
rivers," and by its boundaries being substantially the country now
embraced in the Choctaw and Chickasaw nations. In 1825 another
treaty was entered into between the Chiwtaw nation and the Gov-
ernment, by which the Choctaws ceded to the Government all the
land ceded to them in 1820, "lying east of a line beginning on the
Arkansas, one hundred paces east of Fort Smith, and running thence
due south to Red river;" in consideration for which the Govern-

ment undertook to remove certain settlers, citizens of the
33	 United States, from the west to the east side of said line, and

to pay certain money consideration for a series of years, and
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certain other provisions not material for consideration in this con-
nection.

On September 27th, 1830, another treaty was entered into between
the Choctaws and the Government, in the preamble to which it is
recited that " the State of Mississippi has extended the laws of said
State to persons and property within the chartered limits of the
same, and the President of the United States has said that he cannot
protect the Choctaw people from the operation of these laws. Now,
therefore, that the Choctaws may live under their own laws in peace
with the United States and the State of Mississippi, they have de-
termined to sell their lands east of the Mississippi."

It is provided that in consideration that the United States "shall
cause to be conveyed to the Choctaw nation a tract of country west
of the Mississippi river, in fee-simple to them and their descendants,
to inure to them while they shall exist as a nation and • live on it,"
they "cede to the United States the entire country they own and
possess east of the Mississippi river, and they agree to remove be-
yond the Mississippi river.'

Under the 14th article it is provided that each head of a family
who desires to remain shall have a reservation, and then states that
" persons who claim under this article shall not lose the privilege
of a Choctaw citizen, but if they ever remove are not to be entitled
to any portion of the Choctaw annuity."

On the 22nd day of June,1855, a treaty was entered into between
the Choctaws, Chickasaws, and the Government, and this was the
first treaty at which all three were re p resented. Its purpose was
declared to be "a readjustment of their relations to each other and
to the United States," and for a relinquishment by the Choctaws of

"all claim to any territory west of one hundredth degree of
34	 west longitude." In the first article of said treaty it is pro-

vided that "pursuant to act of Congress approved May 28th,
1830, the United States do hereby forever secure and guarantee the
lands embraced within the said limits to the members of the Choc-
taw and Chickasaw tribes, their heirs and successors, to be held in
common."

On the 28th of April, 1866, another treaty was entered into
between the Choctaws, Chickasaws, and the United States. This
treaty seems to have been necessitated by the changed condition of
affairs that resulted from the war of the rebellion and attempts to
arrange civil government for the Choctaws and Chickasaws and an
allotment of their lands in severalty. It provides for the survey
and platting of the lands, and that, when completed, the maps,
plats, etc., shall be returned to a land office that was to be estab-
lished at Boggy Depot for the inspection by all parties interested,
and that a notice shall be given for a period of ninety days of such
return by the legislative authorities of said nations or, upon their
failure, by the register of the land office ; and in article 13 it is
provided that the notice shall be given, not only in the Choctaw
and Chickasaw nations, " but by publication in newspapers printed
in the States of Mississippi and Tennessee, Louisiana, Texas, Arkan-
sas, and Alabama, to the end that such Choctaws and Chickasaws

_ --111110110-
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as yet remain outside of the Choctaw and Chickasaw nations may
be informed and have ,opportunity to exercise the rights hereby
given to resident Choctaws and Chickasaws: Provided, that before
any such absent Choctaw or Chickasaw shall be permitted to select
for him or herself or others, as hereinafter provided, he or she shall

satisfy the register of the land office of his or her intention, or the
intention of the party for whom the selection is to be made, to be-

come bona tide residents in the said nation within five years from
the time of the selection ; and should the said absentee fail to

remove into said nation and occupy and commence an im-

35	 provement on the land selected within the time aforesaid, the
said selection shall be cancelled and the land thereafter shall

be discharged from all claims on account thereof."
This is the last treaty entered into between the Choctaws and the

Chickasaws and the United States, but as late as December 24th,
1889, the council of the Choctaw nation passed a resolution calling
upon Congress to defray the expense of moving the Choctaws in

I Mississippi and Louisiana to the Choctaw nation.
It was not until 1832 that the Chickasaws took any steps by treaty

to move west. On October 20th, 1832, a treaty was entered into
between the Chickasaws and the United States. In the preamble it
is set forth that, "being ignorant of the language and the laws of
the white man, they cannot understand or obey them. Rather
than submit to this great evil, they prefer to seek a home ill the
west, where they may live and be governed by their own laws."

In the first article of said treaty it is provided that " the Chicka-
saw nation do hereb y cede to the United States all the land which
they own on the east side of the Mississippi river, including all the
country where they at present live and occupy."

It is provided by said treaty that their lands shall be surveyed
and sold and the proceeds held for their benefit, and they would
hunt for a country west of the Mississippi river, and in the 4th
article it is provided: " But should they fail to procure such a
country to remove to and settle on, previous to the first public sale
of their country here, then, and in that event, they are to select out
of the surveys a comfortable settlement for every family in the
Chickasaw nation, to include their present improvements ; " and in
the sup-lementary articles entered into October 22nd, 1832, it is
provided " that whenever the nation shall determine to move from

their present country, that every tract of land so reserved in
36	 the nation shall be given up and sold for the benefit of the

nation."
On May 24, 1834, another treaty was entered into between

the Chickasaws and the United States, making some different pro-
visions about the sale of their lands, but no change in the general
purpose.

On January 17, 1837, a convention and agreement was entered
into between the Chickasaws and the Choctaws, subject to the ap-
proval of the President of tile United States, by the terms of which
the Chickasaws agree to pay the Choctaws the sum of $530,000.00
for the territory that they now occupy. Excepting a treaty between
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the Chickasaws and the United States, adopted June 22nd, 1852, in
regard to the disposition of their lands east of the Mississippi river,
we are brought down in the history of the treaties of the Chickasaws
to the treaty of 1855, heretofore mentioned, between the Choctaws,
Chickasaws, and the United States.

In all these various treaties, solemnly entered into, there is not one
line or word to indicate that the Choctaws and Chickasaws who did
not remove to the western country were not Choctaw or Chickasaw
citizens and members of their respective tribes ; on the other hand,
in the treaty of 1830, between the Choctaws and the United States, it
is expressly provided that those who remained should " not lose the
privilege of a Choctaw citizen, but if they ever remove are not to be
entitled to any portion of the Choctaw annuity."

When it was supposed that the lands would be alloted in severalty
under the treaty of 1866 it was expressly provided that notice should
be published in the papers of several States that absent Choctaws
and Chickasaws might come in and obtain the benefits of the allot-
ment, and absentees were to be allowed five years to occupy and
commence improvements, and all that was necessary was to satisfy

the register of the land office that that was their intention.
37	 The allotment did not take place, but if they had not come

in they were only to lose their allotment of laud it did not
make them any the less Choctaws or Chickasaws or members of the
Choctaw and Chickasaw tribes.

It has been said that they could not be put upon the roll as citi-
zens and members of those tribes unless they lived upon the land
within the Choctaw or Chickasaw nation. I submit that the action
of the Choctaw and Chickasaw nations themselves, when making
the treaty of 1866, don't bear out that view, and if they were Choc-
taws and Chickasaws in 1866, what has occurred to change their
relations to those tribes ? I have heard of nothing whatever.

It is said that the land was held in common, and certainly some
of the tenants in common in possession could hold the possession for
all their cotenants in common. The bulk of the nation living in
the Territory ceded and maintaining the tribal government or nation
certainly met every requirement of residence and was a compliance
in all respects with the treaty stipulations of living on the land.

I shall hold that non-resident Choctaws and Chickasaws who
have properly filed their application and established their member-
ship of the tribes shall be admitted to the roll as citizens.

Who is an intermarried citizen and who is an adopted citizen of
the Choctaw and Chickasaw nations?

Article 38 of the treaty of 1866 is as follows :
" Every white person, who, having married a Choctaw or Chicka-

saw, resides in the said Choctaw or Chickasaw nations, or who has
been adopted by the legislative authorities, is to be deemed a mem-
berber of said nation, and shall be subject to the laws of the Choctaw
and Chickasaw nations, according to his domicile, and to prosecu
tion and trial before their tribunals, and to punishment according to
their laws in all respects, as though he was a native Choctaw or
Chickasaw."
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Does this article apply to future marriages and adoptions

38	 or only those prior to its adoption? By article 26 of said
treaty it is provided in regard to the rights to take laud in

severalty as follows :
Article 26.

"The right herein given to Choctaws and Chickasaws respectively,
shall extend to all persons who have become citizens by adoption
or intermarriage of either of said nations, or who may hereafter be-

come such."
Under section 7 of the general provisions of the Chickasaw consti-

tution, adopted August 16th, 1867, both as originally adopted and
as amended, said sections can have but one construction, and that,

that they regarded the said 38th article as binding on their future
action, and if this is so, it would not be within the power of either
the Choctaw or Chickasaw nations to pass or adopt any constitution
or law in violation of said article, or that would take away the rights,
privileges, or immunities that has attached to any white person
under and by virtue of its provisions.

Under the constitution of the Chickasaws above referred to, sec-
tion 10 of the general provisions gives the legislature power to admit
or adopt as citizens of said nations " such persons as may be accept-
able to the people at large."

This authority had been exercised frequently by the legislature-
of both nations, as I am informed, prior to the adoption of said
treaty as well as subsequent to its adoption.

On October 19th, 1876, the legislature of the Chickasaws passed
an act in relation to marriage between citizens of the United States
and a member of the Chickasaw tribe or nation of Indians. The
second section, among other things, provides : " Hereafter no mar-
riage between a citizen of the United States and a member of the

Chickasaw nation shall confer any right of citizenship, or

39	 any right to improve or select lands within the Chickasaw
nation, unless such marriage shall have been solemnized in

accordance with the laws of the Chickasaw nation."
This act was amended September 24th, 1887, in some particulars,

but the above-quoted provision was retained.
Amongst all civilized nations it is conceded to be a right that

each nation, and in the United States that each State, can exercise
and determine b y their laws the requirements to be observed in
solemnizing marriages; but marriage among civilized nations does
not confer citizenship. Under the Choctaw and Chickasaw law
it does; besides, it is supposed to carry with it certain property rights.
The general rule among civilized nations is that a marriage good
where solemnized is good everywhere but in some States, where
marriage is -prohibited between certain races of people, they have
not been recognized, though they were lawful where solemnized. I
think it is within the power of the Choctaw and Chickasaw nations
to say by legislation that before a white person shall become one of
their citizens, with all the privileges of one, they shall be married
according to the forms and requirements of their laws, and tha
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46	 And at the April, 1898, term of said court, to wit, on the
11th day of July, 1898, present and presiding the Hon. Hosea

Townsend, judge, the following, among other, proceedings were
had, to wit :

RICHARD C. WIGGS ET AL.

vs.	 No. 27. Order of Substitution.
CHICKASAW NATION.

It appearing to the court by the affidavit of William B. Johnson,
attorney for the Chickasaw Nation, that some of the papers in the
hereinafter-styled cause were destroyed by fire, and that the same
were not substituted prior to the judgment rendered in this court,
it is ordered that the said record be supplied, in order that the
record of appeal may be in all things complete.

(Signed)	 HOSEA TOWNSEND, Judge.

(Court Journal, vol. 11, pp. 114, 115, and 116.)

RICHARD C. WIGGS ET AL.

vs.

CHICKASAW NATION.

Thereupon the said defendant in said cause, the said Chickasaw
Nation, deeming itself aggrieved by the said decree made and
entered of record on the 22 day of Dec., 1897, appeals from said
order and decree to the Supreme Court of the United States for the
reasons specified in the assignment of errors filed herewith, and it
prays that this appeal may be allowed, and that a transcript of the
record, proceedings, and papers upon which said order was made.
duly authenticated, may be sent to the Supreme Court of the United
States.

(Signed)

This 11th day of July, 1898.

47	 And thereafterwards, on the 50th day of said term, to wit,
on the 11th day of July, 1898, was filed with the clerk of this

court the assignment of errors in this cause ; which assignment of
errors is in words and figures as follows, to wit :

In the United States Court for the Southern District of the Indian
Territory, at Ardmore.

RICHARD C. WIGGS ET AL., Plaintiff-,)
vs.	 r- Assignment of Errors.

CHICKASAW NATION, Defendant.

The defendant in this action, in connection with his petitian for
appeal, makes the following assignment of errors, which he avers
occurred upon the trial of this cause, to wit :

First. The court erred in holding that the act. of Congress creating
the commission to pass upon citizenship of applicants in the Chicka-
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saw nation and their right to appeal to said court was constitu-
tional,

Second. The court erred in overruling the plea to the jurisdiction
of the Dawes commission and said court to pass upon the citizen-
ship of the applicants herein.

Third. The court erred in holding that the laws, customs, and
usages of the Chickasaw nation did not control and govern the ad-
mission of the applicants to citizenship.

Fourth. The court erred in holding that the Chickasaw nation
did not have a right to pass a law relative to citizenship in the
Chickasaw nation when said law in any way modified or changed
a treaty of said Chickasaw nation with the United States.

Fifth. The court erred in holding that the applicant herein, who
had failed to comply with the laws of the Chickasaw nation regu-

lating his citizenship therein was still entitled to all the
48	 rights and immunities of a citizen and entitled to be enrolled

as such.
Sixth. The court erred in holding that it was unnecessary for the

applicant, in order to retain his citizenship in the Chickasaw nation,
which he had acquired by the laws of said nation by marriage into
the said tribe, to further comply with the laws of said nation by not
again marrying any United States citizen.

Seventh. The court erred in holding that a United States citizen
could marry a Chickasaw citizen by blood, according to their laws,
and become a citizen thereof, and after the death of said Chickasaw
Indian that the said United States citizen could marry another
United States citizen, according to the laws of the Chickasaw nation,
and thereby confer the right of citizenship in the said Chickasaw
nation upon the second spouse and the issue thereof, and so on to
all succeeding issues.

Eighth. The court erred in holding that the United States citizen
acquiring citizenship in the Chickasaw nation did not forfeit his
right to citizenship by again marrying a United States citizen.

Ninth. The court erred in holding that a United States citizen
who had married a Chickasaw Indian and acquired citizenship in
said nation by reason of said marriage did not forfeit the same when
he had been divorced from his Indian wife.

Tenth. The court erred in holding that any United States citizen
divorced from an Indian wife had the right to confer citizenship in
the said Chickasaw nation upon the second wife, who was a United
States citizen, and the issue thereof.

Eleventh. The court erred in holding that where a United States
citizen had married an Indian citizen according to the laws of the
Chickasaw nation, and the Indian citizen died, the United States
citizen could confer the right of citizenship in the Chickasaw nation
on the issue of the second marriage with a United States citizen not

ill accordance with the laws of the Chickasaw nation.
49	 Twelfth. The court erred in holding that when a United

States citizen whose Chickasaw Indian wife had either died
or been divorced from him, and he had then married a United
States citizen, that the issue of said second marriage, by marrying
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No. — Application for Appeal.

W. B. JOHNSON,
Solicitor for Defendant.
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according to the Chickasaw laws, could confer citizenship upon the
spouse and children of said issue.

Thirteenth. The court erred in that, after the papers in this
cause were destroyed, an order was made that such papers be
substituted within a certain date during the term of court in which
said order was made.

Fourteenth. The court erred in overruling defendant's exceptions
to the report of the master in chancery.

Fifteenth. The court erred in granting this divorce upon the sub-
stituted pleadings and evidence of the plaintiff alone, the pleadings
and evidence of both plaintiff and defendant having been de-
stroyed.

Sixteenth. The court erred in granting a decree upon the report
of the master in chancery alone.

Seventeenth. The court erred in overruling a motion of the de-
fendant for a new trial.

Eighteenth. The court erred in referring this cause to a master in
chancery.

Nineteenth. The court erred in granting a decree for the plaintiff
herein.

W. B. JOHNSON,
Att'y for Chickasaw Nation.

Indorsed : "No. 27. Richard C. Wiggs et al. vs. Chickasaw Nation.
Assignment of errors. Filed in open court July 11th, 1898. C. M.
Campbell, clerk."

50	 And thereafterwards, to wit, on the 11th day of July, 1898,
there was filed in the clerk's office of the United States court,

southern district, at Ardmore, the following appeal bond ; which
bond is in words and figures as follows, to wit :

RICHARD C. WIGGS ET AL., Plaintiff-,
Vs.	 No. 27. Bond on Appeal.

CHICKASAW NATION, Defendant.

Know all men by these presents that we, The Chickasaw Nation,
as principal, and R. M. Harris, go y ., and Richard McLish and
Walter Colbert, as sureties, are held and firmly bound unto the
plaintiff-, Richard C. Wiggs et al., in the full and just sum of 100
dollars, to be paid to the said plaintiff-, their certain attorneys, ex-
ecutors, administrators, or assigns; to which payment, well and
truly to be made, we bind ourselves, our heirs, executors, and ad-
ministrators, jointly and severally, by these presents.

Sealed with our seals and dated this 11th day of July, in the year
of our Lord one thousand eight hundred and ninety-eight.

Whereas lately, at a court of the United States for the southern
district of the Indian Territory, in a suit pending in said court be-
tween Richard C. Wiggs et al., plaintiff-, and The Chickasaw Nation,
defendant, a decree was rendered against the said Chickasaw Nation,
and the said Chickasaw Nation having obtained an appeal and filed

a copy thereof in the clerk's office of the said court to reverse the
decree in the aforesaid suit, and a citation directed to the said
Richard C. Wiggs et al., citing and admonishing them to be and
appear at a session of the Supreme Court of the United States, to be
holden at the cit y of Washington, in the month of October next :

Now, the condition of the above obligation is such that if the said
Chickasaw Nation shall prosecute said appeal to effect and answer
all damages and costs if he fail to make this said plea good, then the
above obligation is to be void ; otherwise to remain in full force and
effect.

CHICKASAW NATION.
R. M. HARRIS, Gov.
RICHARD MULISH.
WALTER COLBERT.

Sealed and delivered in the presence of—
FRED C. CARR.
PHIL BARRETT.

Approved by-
HOSEA TOWNSEND,

Judge of the United States Court for the Southern
District of the Indian Territory.

The above and foregoing bond is indorsed in words and figures
as follows, to wit: " Richard C. Wiggs et al. vs. Chickasaw Nation.
Defendant's bond. Filed in open court July 11th, 1898. C. M.
Campbell, clerk."

51	 The foregoing claim of appeal is allowed and bond for
costs fixed at $100.

(Signed)	 HOSEA TOWNSEND, Judge.

This 11th day of July, 1898.
(Court Journal, vol. 11, pp. 114, 115, and 116.)

RICHARD C. WIGGS ET AL.

VS.	 No. 27. Order.
CHICKASAW NATION.

Thereupon, upon motion of William B. Johnson, attorney for the
Chickasaw Nation, it is ordered that the defendant have ninety days
in which to prepare and file its bill of exceptions.

(Signed)	 HOSEA TOWNSEND, Judge.

(Court Journal, vol. 11, pp. 114, i15, and 116.)

RICHARD C. WIGGS ET AL. }

VS.

CHICKASAW NATION.

Thereupon comes William B. Johnson and moves the court that
the return day of the citation in this cause be extended sixty days,
and it appearing to the court that, owing to the great number of

No. 27. Order Granting Extension
of Time for Return Day.
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cases to be appealed by the Chickasaw Nation, it would be impos-
sible to immediately perfect the appeal by said nation in all of said
cases, it is ordered that the return day of said citation be extended
sixty days.

(Signed)	 HOSEA TOWNSEND, Judge.

(Court Journal, vol. 11, pp. 114, 115, and 116.)

52	 THE UNITED STATES OF AMERICA, a

To Richard C. Wiggs et al., Greeting :

Whereas the Chickasaw Nation has lately appealed to the Supreme
Court of the United States from a decree lately rendered in the
United States court for the southern district of the Indian Territory,
made in favor of you, the said Richard C. Wiggs et al., and has filed
the security required by law :

You are therefore cited to appear before the said Supreme Court,
at the city of Washington, on the first day of the fall term next, to
do and receive what may appertain to justice to be done in the
premises.

Given under my hand, at the city of Ardmore, in the southern
district of the Indian Territory, this 11th day of July, in the year
of our Lord one thousand eight hundred and ninety-eight.

HOSEA TOWNSEND,
Judge of the United States Court for the Southern District

of the Indian. Territory.
Original.

I hereby, this 21st day of July, 1898, accept due personal service
of this citation on behalf of Richard C. Wiggs et al., appellees.

POTTER & POTTER,
Solicitors for Appellees.

[Endorsed:] 0 27. Richard C. Wiggs et al. v. Chickasaw Nation.
Citation. Original. Filed in open court Jul- 11, 1898. C. M.
Campbell, clerk.

53	 And thereafterwards, on the 11th day of July, 1898, was
filed with the clerk of the United States court for the south-

ern district of the Indian Territory the following affidavit for sub-
stitution of papers, to wit :

RICHARD C. WIGGS ET AL., Plaintiff-, 
Affidavit for Substitution of

vs.
Papers.

CHICKASAW NATION, Defendant. )

Comes now William B. Johnson, attorney for the Chickasaw Na-
tion, who, being duly sworn, upon oath deposes and says :

That in the above numbered and styled cause a great many of
the papers were destroyed by fire and have not been substituted,
and that said record is incomplete, and the appeal cannot be per-
fected without the same are supplied.

WM. B. JOHNSON.

Subscribed and sworn to before me this 9th day of July, 1898.
[SEAL.]	 PHIL BARRETT,

Notary Public.

The above and foregoing affidavit is endorsed in words and
figures as follows, to wit : " No. —. 	  	  vs. Chickasaw Nation.
Affidavit for substitution of papers. Filed in open court July 11th,
1898. C. M. Campbell, clerk."

54	 And thereafterward, to wit, on the 29 day of Sept., 1898,
was filed with the clerk of this court the bill of exceptions

in said cause ; which said bill of exceptions is in words and figures
as follows, to wit :

In the United States Court for the Southern District of the Indian
Territory, at Ardmore.

RICHARD C. WIGGS ET AL., Plaintiffs,
Bill of Exceptions.vs.

CHICKASAW NATION, Defendant.

Be it remembered that on the 15 day of Aug., 1896, Richard C.
Wiggs et al. filed with the Dawes commission, at Vinita, Indian
Territory, their application for citizenship in the Chickasaw nation.

That thereafter, to wit, on the 1 day of Sept., 1896, the Chickasaw
Nation filed with the said Dawes commission its answer to the appli-
cation of the said Richard C. Wiggs et al., in which the said Chick-
asaw Nation, after objecting to and denying the jurisdiction of the
said Dawes commission to pass upon -a question of citizenship in
the Chickasaw tribe of Indians, did answer in detail the allegations
of the applicants.

That thereafter, to wit, on the 15 day of Nov., 1896, said Dawes
commission admitted the applicant, Richard C. Wiggs, to citizen-
ship in the Chickasaw nation, but denied the same to his second
wife and to the issues of said second marriage; to which admission
of the said Richard C. Wiggs the Chickasaw Nation then and there
excepted.

That thereafter, to wit, on the 15 day of Dec., 1896, plaintiffs did
appeal from the decision of the said Dawes commission, and de-
fendant did cross-appeal from the same, said appeals being each

duly perfected.
55	 Be it further remembered that on the 8 day of Dec., 1896, an

order was made referring this cause to a master in chancery ;
to which order of the court the defendant objected, and said objec-
tion being overruled, the defendant then and there duly excepted
and still excepts.

And thereafter, to wit, on the 21 day of May, 1897, said cause
having been referred, as aforesaid, to a master in chancery, which
was heard before said master in the town of Ardmore, and after
hearing the same the said master found the said Richard C. Wiggs
to be a citizen of the Chickasaw nation, but rejected the second wife
of the said Richard C. Wiggs and the issue of the said second mar-
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riage ; to which report admitting the said Richard C. Wiggs the
defendant then and there duly excepted.

Said exceptions to the master's report 'are in words and figures
as follows, to wit :

W. B. JOHNSON,
Attorney for Chickasaw Nation.

That thereafter, to wit, on the 22 day of Dec., 1897, when said ex-
ceptions came on to be heard by the court, the same were overruled ;
to which the defendant objected, and said objection being overruled,
the defendant then and there excepted and still excepts.

Be it further remembered that on the 20 day of Dec., 1897, the
defendant filed its plea to the jurisdiction of the Dawes commission
and of this court to pass upon appeals from the said Dawes commis-
sion for reasons stated in said plea ; which plea being by the court
overruled, the defendant objected, and said objection being overruled,

the defendant then and there excepted and still excepts.
56	 Be it further remembered that on the 22 day of Dec., 1897,

the above cause came on to be heard before the Honorable
Hosea Townsend, judge of the above court ; whereupon came the
plaintiffs and the defendant, by its attorney, and the following,
among other, proceedings were had, to wit :

Plaintiffs introduced the following testimony :

57	 INDIAN TERRITORY,

Chickasaw Nation.

Personally appeared before me, the undersigned authority, I. 0.

Lewis, who deposes as follows:
I am a citizen of the Chickasaw nation and a member of said tribe

of Indians, and at present hold the office of attorney general of said
Chickasaw government; that I have known Richard C. Wiggs for
about eighteen (18) or twenty (20) years; that I do not know, of my
own knowledge, that the said Richard C. Wiggs was ever married
to Georgia M. Allen, but I do know, by general repute in the neigh-
borhood, that lie was so married. I further state that during the
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time that I have known the said Richard C. Wiggs he has been
recognized by the Chickasaw government as a lawful citizen of the
said Chickasaw nation, and as such has held the office of sheriff of
Pickens county, in said nation, and in fact has enjoyed all the
rights and privileges of a citizen of that nation. I further state that
I know that the said Richard C. Wiggs, in about 18--, was lawfully
married to Josie Lawson, and that they have ever since lived in
Pickens county, in the Chickasaw nation, as husband and wife; that
their marriage was consummated under and in accordance with the
laws of the Chickasaw nation. I further state that the said Richard C.
Wiggs and his present wife, Josie, have one child, Mary Edna Wiggs,
aged about nine (9) or 10 years. I further state that I am in no
way related to either of the above parties and have no interest in
the result of the application of the said Wiggs for his said wife and
child.

Sworn to and subscribed this — day of —, 1896.

58	 Plaintiffs here closed their testimony and rested their case;
whereupon the defendant, in addition to its answer in this

cause before the Dawes commission, did introduce the following
exceptions; which exceptions were heretofore introduced before the
said commission, and being by said commission overruled, the
defendant excepted.

59	 Before the Honorable Commission to the Five Civilized
Tribes.

In the Matter of the Application for Enrollment in the Chickasaw
Nation of RICHARD C. WIGGS.

Now comes the Chickasaw Nation, by its attorneys, and respect-
fully shows to this honorable commission that the application herein
is insufficient in law.

Wherefore it prays that said application be dismissed.
Second. For further special exception, the Chickasaw Nation

respectfully shows to this commission that the evidence produced
by the applicant is insufficient to show any claim of citizenship in
the Chickasaw tribe of Indians.

Wherefore it prays that said application be dismissed.
Third. For further special exceptions the Chickasaw Nation

shows that said application is insufficient, in that it shows that said
applicant has not complied with the laws of said nation, and there-
fore is not entitled to any of the rights, privileges, and immunities
as such citizen.

Wherefore it prays that said application be dismissed.
THE CHICKASAW NATION,

By its Attorneys.

Said exceptions were overruled by the court; to which judgmen
of the court the defendant then and there excepted and still excepts

In the United States Court for the Southern District of the Indian
Territory, at Ardmore.

RICHARD C. WIGGS ET AL., Plaintiffs,
E xceptions to Master's Re-

VS.

CHICKASAW NATION, Defendant.	 C	 port.

Comes now the Chickasaw Nation, by its attorney, and respectfully
excepts to the report made by the master in said cause, because,

First. Same is not supported by the evidence.
Second. The decision is not in conformity with the law in force

governing such cases in the Chickasaw nation, Indian Territory.
Wherefore it prays that said report be disapproved and the ap-

plicants rejected.
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60	 This being all the testimony introduced upon the trial of
the .cause by either plaintiffs or defendant, the court rendered

its decision in favor of the plaintiffs; to all of which decree and the
rendition thereof the defendant then and there, in open court, duly
excepted and still excepts.

Be it further remembered that on the 22 day of Dec., 1897, the
defendant presented to the court its motion for a new trial for rea-
sons set forth in said motion ; which motion was on March 7, 1898,
by the court overruled, and to which judgment of the court in over-
ruling said motion the defendant then and there duly excepted and
still excepts.

And now comes the defendant on this 29 day of Sept., 1898, and
within the ninety days allowed by the judge of this court for filing
this bill of exceptions, and tenders this its hill of exceptions, and
prays that the same be allowed, signed, sealed, and made a part of
the record in this cause, which is accordingly done.

[Seal United States Court in the Indian Territory, Southern District.]

HOSEA TOWNSEND,
Judge of the United States Court in and for the

Southern District of the Indian Territory.

61	 UNITED STATES OF AMERICA,

Indian Territory, Southern District.

I, C. M. Campbell, clerk of the foregoing district and Territory,
do hereby certify that the foregoino. 60 pages contain full, true, and
complete copies of all the pleadings, proceedings, and record entries,
including the opinion of the said court, in the case of The Chickasaw
Nation, appellant, vs. Richard C. Wiggs et al., appellee-, No. 27, as
the same remain upon the files and records of the United States
court, Indian Territory, southern district, at Ardmore.

I further certify that the original citation in said cause, with the
admission of service thereon, is hereto attached and herewith
returned.

In testimony whereof I hereunto subscribe my name and affix
the seal of said court, at the city of Ardmore, this 29th day of Septem-
ber, 1898.

[Seal United States Court in the Indian Territory, Southern District.]

C. M. CAMPBELL,
Clerk of the United States Court, Southern District,

Indian Territory.

Endorsed on cover : Case No. 17,081. Indian Territory U. S.
court. Term No., 496. The Chickasaw Nation, appellant, vs.
Richard C. Wiggs et al. Filed October 28th, 1898.
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RICHARD C. WIGGS ET. AL.
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Appeal from the District Court in the Chickasaw Nation.

Motion to Dismiss Appeal.

BRIEF FOR APPELLANT.

HALBERT E. PAINE,

Atty, for Chickasaw Nation.

If this motion shall prevail, all the Chickasaw appeals,

sixty-eight in number, will be dismissed, and also all the

appeals from the Cherokee, Choctaw, Creek, and Semi-

nole nations. The result will be to enroll thousands of

white persons as citizens of those nations and to deprive

the nations of from one to two millions of acres of their

lands and of a considerable part of their large trust funds
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now held by the United States. The importance of this

proceeding, therefore, demands a careful examination of

the questions involved in the motion.

I.

The judgments rendered in this case by the " Commis-
sion to the Five Civilized Tribes," known as the Dawes

Commission, and by the district court in the Chickasaw

nation were both void for want of jurisdiction.

All the powers possessed by the United States, except
such as may have been acquired by treaties with other

nations, are inherent powers of sovereignty, recognized

and secured by the law of nations. Many of them are

enumerated, regulated, and distributed among the differ-

ent departments of the government, by the constitution ;

but none are derived from it. The constitution is the

creature, not the creator, of the sovereign state. I will

assume, for the purposes of the argument merely, that

these inherent powers include the power to invest tribunals

with jurisdiction to determine who are citizens of the

Chickasaw and Choctaw nations ; and that the possession

of this power results from the paramount dominion held

by the United States over all the territories within the

exterior boundaries of the nation. But this power, if

vested in the United States, is not included among those

distributed, by the constitution, among the three depart-

ments of the government ; nor is its exercise " necessary

and proper" for carrying into execution any of those

powers. It is included among the "reserved powers."

Its exercise has never been intrusted to congress, or to

any other department of the government. It is reserved,

not to the states, but to the people.

The constitutional provision that, " congress shall have
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power to regulate commerce with the Indian tribes," does

not confer upon congress the power to invest tribunals, of

its own creation, with jurisdiction to determine who are
citizens of the Chickasaw and Choctaw nations. This will

be plainly apparent, when we examine the text of the con-

stitution, and consider the relations which, at the time of

its adoption, existed between the United States and those

nations. The following are the words of the constitution

The congress shall have power,-3. To regulate commerce with foreign
nations, and among the several states, and with the Indian tribes.

Looking at the words alone, we see, at once, that the

regulation of commerce with foreign nations, or among

the several states, or with the Indian tribes, has no pos-

sible connection with the determination of questions of

citizenship in foreign nations, or in the states, or in the

Indian tribes. We see, too, that, if these words were ef-

fectual to authorize congress to invest tribunals, of its own

creation, with jurisdiction to determine who are citizens
of the Chickasaw and Choctaw nations, they would also

authorize congress to invest such tribunals with jurisdic-

tion to determine who are citizens of the several states and

of foreign nations.

The reason why foreign nations and the Indian tribes

are placed in the same category, in this clause of the con-

stitution, is readily found. At the time of the adoption of

the federal constitution, the relations between the United

States and the Indian nations were acknowledged, by the

United States, to be relations between treaty-making

powers. Treaties were made between Great Britain and
the Chickasaws and Choctaws, during the colonial period ;

and twenty-three treaties have, from time to time, been
made with those nations, by the United States. They

were regarded by the United States as nations,—not, in-

deed, as nations wholly independent of the United States,—



but as nations capable of making treaties with the United

States. Their relations to the United States, at the time

of the adoption of the constitution, as acknowledged by

the United States, have been accurately defined in the

opinions of the supreme court. In Worcester v. Georgia,

6 Pet. 515, 547, 557, 559, Chief Justice Marshall, deliver-
ing the opinion of the court, said :

Certain it is that our history furnishes uo example, from the first
settlement of our country, of any attempt, on the part of the crown, to
interfere with the internal affairs of the Indians, farther than to keep
out the agents of foreign powers, who, as traders or otherwise, might
seduce them into foreign alliances. The king purchased their lands,
when they were willing to sell, at a price they were willing to take ; but
never coerced a surrender of them. He also purchased their alliance
and dependence by subsidies ; but never intruded into the interior of
their affairs, or interfered with their self government, so far as respected
themselves only. * *

From the commencement of our government, congress has passed acts
to regulate trade and intercourse with the Indians ; which treat them as
nations, respect their rights, and manifest a firm purpose to afford that
protection which treaties stipulate. All these acts, and especially that
of 1802, which is still in force, manifestly consider the several Indian
nations as distinct political communities, having territorial boundaries,
within which their authority is exclusive, and having a right to all the
lands within those boundaries which is not only acknowledged, but
guarantied, by the United States. * *

The very term " nation," so generally applied to them, means " a
people distinct from others." The constitution, by declaring treaties
already made, as well as those to be made, to be the supreme law of the
land, has adopted and sanctioned the previous treaties with the Indian
nations, and, consequently, admits their rank among those powers who
are capable of making treaties. The words " treaty " and " nation " are
words of our own language, selected, in our diplomatic and legislative
proceedings, by ourselves, each having a definite and well understood
meaning. We have applied them to Indians, as we have applied them to
the other nations of the earth. They are applied to all in the same
sense.

In Cherokee Nation v. Georgia, 5 Pet. 1, 15, Chief
Justice Marshall said :

They have been uniformly treated as a state, from the settlement of
our country. The numerous treaties, made with them by the United
States, recognize them as a people capable of maintaining the relations
of peace and war, of being responsible, in their political character. for
any violation of their engagements, or for any aggression commi:ted on
the citizens of the United States by any individual of their community.
Laws have been enacted in the spirit of these treaties. The acts of our
government plainly recognize the Cherokee nation as a state, and the
courts are bound by those acts.

We have, then, no difficulty in understanding why the
power to regulate commerce with the Indian tribes and

the power to regulate commerce with foreign nations

were placed on the same footing, in this paragraph of

the constitution. It becomes clear, too, that the apparent

effect of this clause is its real effect. It becomes clear

that, if this provision empowers congress to invest tri-

bunals, of its own creation, like the Dawes Commission,

or the Chickasaw district court, with jurisdiction to de-

termine who are citizens of the Chickasaw and Choctaw
nations, it also confers upon congress the power to invest

tribunals, of its own creation, with jurisdiction to deter-

mine who are citizens of France and of Mexico, and who

are British, German, or Russian subjects.
This would be all different if the constitution had in-

vested congress with power, over the Chickasaw and

Choctaw nations, broad enough, in scope, to include the

regulation of their citizenship, as well as of their com-

merce with the United States. For then the principle

established by the supreme court, in the case of The

American Ins. Co. v. Canter, 1 Pet. 513, soon to be con-

sidered, would have been applicable to this case. Then

it would have become competent for congress to invade

the Choctaw and Chickasaw nations, and to do there what

it could not do in one of the states,—that is to say,—to

invest with judicial powers a tribunal, whose judges did
not hold office during good behavior,—a mere "legislative

court," not a component part of the constitutional judi-

ciary of the United States. Then the power to invest the

Dawes Commission, and the district courts in the Chick-

asaw nation, with jurisdiction of these citizenship cases,

would have been "necessary and proper for carrying into

execution " a power expressly conferred upon congress,

by the constitution.
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In American Ins. Co. v. Canter, 1 Pet. 513, 546, Chief
Justice Marshall, delivering the opinion of the court,
said :

It has been contended that, by the constitution, the judicial power of
the United States extends to all cases of admiralty and maritime juris-
diction; and that the whole of this judicial power must be vested "in
one supreme court, and in such inferior courts as congress shall, from
time to time, ordain and establish." Hence it has been argued that
congress cannot vest admiralty jurisdiction in courts created by the ter-
ritorial legislature.

We have only to pursue this subject one step further to perceive that
this provision of the constitution does not apply to it. The next sentence
declares that " the judges, both of the supreme and inferior courts, shall
hold their offices during good behavior." The judges of the superior
court of Florida hold their offices for four years. These courts, then,
are not constitutional courts, in which the judicial power, conferred by
the constitution on the general government, can be deposited. They
are incapable of receiving it. They are legislative courts, created in
virtue of the general right of sovereignty, which exists in the govern-
ment, or in virtue of that clause, which enables congress to make all
needful rules and regulations respecting the territory belonging to the
United States. The jurisdiction, with which they are invested, is not a
part of that judicial power which is defined in the third article of the
constitution, but is conferred by congress, in the execution of those
general powers, which that body possesses over the territories of the
United States. Although admiralty jurisdiction can be exercised, in the
states, in those courts only which are established in pursuance of the
third article of the constitution, the same limitation does not extend to
the territories. In legislating for them, congress exercises the combined
powers of the general and of a state government.

In this case of The American Ins. Co. v. Canter, the
necessary power over the territories having been conferred

upon congress, by the constitution, the question was,

whether it was competent for congress to employ, in the

execution of that power, a court, which was not a consti-

tutional court, but to use the words of the chief justice,

was a mere "legislative court." That question was de-

cided in the affirmative. And if the constitution had con-
ferred upon congress power over the Chickasaw and

Choctaw nations, as broad as that conferred upon congress

over the territories, the principles established in that case

would uphold the jurisdiction of the Dawes Commission

and of the Chickasaw district court, in these citizenship

cases. But the constitution has not conferred on congress

such power over the Chickasaw and Choctaw nations.

The power to invest tribunals with jurisdiction to deter-

mine who are citizens of the Chickasaw and Choctaw na-

tions, has not been entrusted expressly or by implication
to any department of the government of the United States.

It is reserved to the people ; and, until the people shall,

by constitutional amendment, or otherwise, confer that

power upon congress, it cannot be exercised by congress.

It follows that, the judgments of the Dawes Commission

and of the district court are void, for want of jurisdiction.

Is it contended that, congress has acquired the power
to invest tribunals, of its own creation, with jurisdiction

of these citizenship cases through treaties with the Chick-

asaws and Choctaws ? The answer to this claim is four-

fold. No treaty, between the United States and the Chick-
asaws or Choctaws, confers, or purports to confer, any

such power. But if a treaty conferred this power upon

the United States, it would, for reasons already explained,

be incompetent for congress to exercise the power, with-

out authority from the people, granted by an amendment

of the constitution, or otherwise. If a treaty purported

to confer this power upon congress specifically, it would

not be competent for congress to exercise the power, with-

out authority from the people. But then, the Chickasaw

nation cannot, by stipulation, confer upon the congress, or

the courts, of the United States, powers, or jurisdiction,

interdicted by the constitution. The constitution of the

United States cannot be altered by a treaty with the Chick-

asaw nation, any more than by an act of the Chickasaw

legislature.
II.

For the purposes of the argument, I assume, for the

present, that it was competent for congress to invest the
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" district court," for the Chickasaw nation, with appellate

jurisdiction of these citizenship cases. That being as-

sumed, I submit that it was also competent for congress

to enact the statutory provision of June 28, 1898, author-

izing appeals in these cases from that court to the supreme

court. The power to authorize appeals is not a judicial
power. It is a legislative power. The exercise of this

power is a legislative, and not a judicial act. Courts can

neither authorize nor prohibit appeals, nor prescribe

the time or manner of taking them. All they can do is

to decide whether the appellant complies with the terms
prescribed by the law. The right of appeal is independent

of judicial discretion. If the party has done all that the

statute requires to entitle him to his appeal, and its
allowance is refused, a mandamus lies to compel the

allowance. United States v. Gomez, 3 Wall. 72: United

States v. Adams, 6 Wall. 101.

If the law in force, at the date of the judgment, permit

an appeal, within a limited period, and the unsuccessful
party fail to appeal, within the time prescribed, he may

justly be held to have waived his right of appeal. But

congress is competent to authorize an appeal, after judg-

ment even by a constitutional court, in the absence of
antecedent authority for an appeal.

In 1836 an inquisition by a jury, condemning certain

lands for a railway company, was ratified and confirmed

by a court of competent jurisdiction. Five years after-

wards, in 1841, the legislature of the state passed an

act directing the court to set aside the inquisition, and

cause a new inquisition to be made. The court thereupon

made an order setting aside the inquisition. The case
was taken, by writ of error, to the supreme court of the

United States, under section 25 of the judiciary act. The

railway company contended that the act of 1841 was

unconstitutional and void. But the supreme court, in

Railway Co. v. Nesbitt, 10 How. 395, held the act to be

valid, and said :

This intervention was simply the award of a new trial of the proceed-
ings under the inquisition, which proceedings were of no avail as a judg-
ment, after such new trial was allowed. This intervention too was the
exercise of power, by the legislature, supposed, by that body, to belong
legitimately to itself ; whether this authority was strictly legislative, or
judicial, according to the distribution of power in the state government,
was a question rather for that government than for this court to deter-
mine.	 •

In Calder v. Bull, 3 Dall. 386, the legislature of Con-

necticut had set aside a decree of an inferior court, and

granted a new trial in the same court, with right of appeal

to the supreme court of the state. The supreme court of

the United States held that there was, in the constitution

of Connecticut, no line of demarcation, which excluded

the legislature from the performance of judicial acts, and

that the law setting aside the decree and directing a new

trial was valid. The principle established by this decision

of the supreme court is that, the incompetence of the

legislature to grant even new trials, results, not from any
general principles of jurisprudence, but from constitutional

provisions expressly or by implication separating the leg-

islative from the judicial department of the government.

But if, in the absence of a constitutional provision sep-

arating the legislative from the judicial powers of the

government, it is competent for the legislature to exercise

the power of granting a new trial, which is unquestion-

ably a judicial power, then a fortiori must it be compe-

tent for the legislature, under such a constitution, to ex-

ercise the legislative power of authorizing an appeal.

Now, although the constitution permits no United

States court to exercise judicial powers within a state,

unless its judge bolds his office during good behavior, the

supreme court in American Ins. Co. v. Canter, 1 Pet. 515,
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546, cited above, holds that it is competent for congress

to confer judicial powers upon territorial courts, whose

judges hold office only for limited periods. But it is not

between such courts and the legislature, that the line of

separation, between the legislative and judicial depart-

ments and powers of the government, is drawn, in the

federal constitution. That line is drawn between the
legislature and the constitutional judiciary ; not between

the legislature and mere legislative courts, or tribunals.
The decisions in Calder v. Bull and American Ins. Co. v.
Canter, then, taken together, not only make it lawful for

congress to exercise the legislative power of authorizing

appeals in these cases, but even go so far as to make it
lawful for congress to exercise the judicial power of

granting new trials. The question, whether congress

properly authorized these appeals, is, under the decisions
just cited, not a question of constitutional power or of

legal competence, but wholly a question of justice and
public policy.

Iu Sampeyreac v. United States, 7 Pet. 234, one of the
questions was, whether it was competent for congress, by

an act passed May 8, 1830, to- authorize a review, by the

same court, of a decree rendered at the December term,

1827, it appearing that Sampeyreac was a fictitious per-

son. That question was decided in the affirmative. The
court said :

If Sampeyreac was a real person, and appeared here setting up this ob-
jection, it might present a different question ; although it is not admitted,
even in that case, that the United States would be concluded as to the right.

Another question was whether the act of May 8, 1830,

by retrospective operation, gave the court jurisdiction of

a bill of review filed in April, 1830. This question also
was decided in the affirmative. The court said :

It is said that if this bill of review was filed under the act of 1830, the
court had no jurisdiction, the bill having been filed in April, and the law
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not passed until the May following. But the act in terms applies to bills
filed, or to be filed, and of course cures the defect if any existed. Such
retrospective effect is no uncommon course. The act of 1803, amending
the judicial system of the United States, 3 Laws U. S. 560, declares that
from all final judgments or decrees, rendered or to be rendered, in any
circuit court, &c., an appeal shall be allowed to the supreme court.

In Converse v. Burrows, 2 Minn. 191, the court said :

A preliminary cbjection was taken on the argument, by the counsel
of the respondents, that this was not an appealable case, as the act pro-
viding for an appeal from an order granting a new trial, was passed after
the allowance of the order in the case at bar. The provision, under
which this appeal is brought, is found in the amendments of Bev. Stat.
by Sess. Laws of 1856, p. 13, ch. 5. The object of the act is evidently
to extend the right of appeal beyond what previously existed. It is a
remedial law and should receive a liberal construction. It provides a
remedy in a case where otherwise injustice might be done, and should
be given effect, in all cases where proceedings have not been had to such
an extent as to exclude its application. Statutes of this nature may be
construed ultra but not contra, the strict letter, (1 Kent, 465) and the
doctrine that statutes, retrospective in their effect, are unconstitutional
is held not to apply to remedial statutes, which may be of a retrospective
nature, provided they do not impair contracts, or disturb vested rights
(1 Kent. 455.) We cannot perceive how the act giving the right of ap-
peal, in this case, impairs, in any manner, the contract between the par-
ties, or affects any vested right of the defendants. The same reasoning
as in the case of Grimes 'v. Bryne (argued at the present term) here
applies, and the objection cannot be sustained.

In Ex paile Bibb, 44 Ala. 140, the court said :

There certainly cannot now be any doubts as to the power of the legis-
lative department of the government to pass a law authorizing the
opening of judgments and the grant of new trials. This has been an
authority uniformly exercised, by the government of this state, from its
commencement, and has never, so far as I know, been seriously ques-
tioned.

In Prout v. Berry, 2 Gill, 147, an act of the legislature

granting an appeal, in a particular case, after the expira-

tion of the time for appeal limited by the general law, was

held to be valid. In State v. Railway, 18 Md. 193, it was

held that, the legislature may, after judgment, pass an act

authorizing an appeal, in a case where, by the general law,

no appeal could lie.
In Jackson v. Lamphire, 3 Pet. 280, 290, the court said :

It is within the undoubted power of state legislatures to pass record-
ing acts, by which the elder grantee shall be postponed to a younger, if
the prior deed is not recorded within the limited time ; and the power is
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operation was not to be limited, by construction, to the
parties to the marriage and their issue ; that the circum-

stance that a law was explicitly retrospective, and might

affect the rights of individuals, did not authorize the

judiciary to declare it void, if it were just and reasonable

and conducive to the general good.
In Savings Bank v. Allen, 28 Coun. 97, 102, the court,

referring to and approving the case of Goshen v. Ston-

ington, said :•
The principle adopted was, in substance, that, when a statute is ex-

pressly retroactive and the object and effect of it is to correct an inno-
cent mistake, remedy a mischief, execute the intention of the parties,
and promote justice, then, both as a matter of right, and of public
policy affecting the peace and welfare of the community, the law should
be sustained.

In Schenley v. Commonwealth, 36 Penn. St. 29, 57,

Mr. Justice Strong, delivering the opinion of the court,

said :
In Hepburn v. Curts, 7 Watts, 300, it was said. " the legislature, pro-

vided it does not violate the constitutional prohibitions, may pass retro-
spective laws, such as, in their operation, may affect suits pending. and
give to a party a remedy which he did not previously possess, or modify
an existing remedy, or remove au impediment in the way of legal pro-
ceedings.

In Doe v. Lambert, 1 Green's Law Rep. 182, the

supreme court of New Jersey decided that a deed, made
by the commissioners, in partition proceedings, to any

other person than the one reported as purchaser, was

void. Thereupon the heirs instituted actions of eject-

ment, in the circuit court of the United States, in order

to recover the property. The grantees then applied to
the legislature for relief, and an act was passed validat-

ing the conveyance. In Kearney et al. v. Taylor et al.,

15 How. 494, the supreme court held this act to be valid.

In only five of the cases, cited by the appellee, was it

held to be incompetent for the legislature to authorize an

appeal, after the rendition of judgment ; and in those five
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the same whether the deed is dated before, or after, the passage of the
recording act.

This opinion was quoted and adopted iu Curtis v.
Whitney, 13 Wall. 68.

In Chadwick v. Moore, 8 Watts and Searg. 49, it was

held that au act, which suspended, for a reasonable time,
the execution of a judgment on a previous contract, was

not prohibited by the tenth section of the first article of
the constitution of the United States, and that, therefore,

the statute enacted by the legislature of Pennsylvania in

1842, suspending, for a year, a sale, on execution, for less

than two-thirds of the appraised value, was not unconstitu-
tional in respect of its retrospective operation. In Mason

v. Haile, 12 Wheat. 370, the supreme court held the follow-
ing resolutions, adopted in 1815 and 1816, respective]
by the legislature of Rhode Island, to be valid :

On the petition of Nathan Haile, praying, for the reasons stated, that
the benefit of an act entitled, "An act for t he relief of insolvent debtors,"
passed iu the p ar 1756, be extended to him, voted that said petition
be continued till the next session of this assembly, and that, in the mean-
time, all proceedings against him, the said Haile, on account of his debts,
be stayed; and that the said Haile be liberated from his present con-
finement in the jail, in the county of Providence, on his giving suffieient
bond to the sheriff of said county, conditioned to return to jail in case
said petition is not granted.

On the petition of Nathan Haile, of Foster, praying, for the reasons
therein stated, that the benefit of an act passed in June, 1756, for the
relief of insolvent debtors, may be extended to him ; voted that the
prayer of the petition be and the same is hereby granted

In Goshen v. Stonington, 4 Conn. 209, it was held that,

an act, declaring all marriages previously celebrated, in

that state, by a minister ordained and empowered to

celebrate marriages according to the forms and usages

of any religious society or denomination, to be valid, was

not void by reason of repugnancy to the constitution of

that state, or to the constitution of the United States ;

that it was not void for the reason that it .might, in its

operation, impair vested rights ; that its retrospective
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cases, the acts granting the appeals were special acts,

applicable only to single cases. Three of them arose
under peculiar statutes, under which an appeal was per se
a supersedeas, and vacated the judgment ; and two were
decided, without reasoning, on the authority of two others

of the five cases. Moreover every case cited, including

these five, was a case in which the judgment appealed

from had been rendered by a court constituting a part of

a constitutional system of judicature, and not by a mere

legislative court created by law, outside the constitutional
judiciary of the state. The cases were Bates v. Kimball,
2 Chip. (Vt.) 77 ; Standiford v. Barry, 1 Aik. 314; Lewis

v. Webb. 3 Greenl. 326; Durham v. Lewiston, 4 Greenl.
140 ; Hill v. Sunderland, 3 Vt. 507.

In Bates v. Kimball, 2 Chip. (Vt. 1824) the defendant
having neglected to appeal within the time limited by the

general law, the legislature authorized an appeal by a

special act. The court held that the appeal vacated the

judgment, and that the granting of the appeal, by the

legislature, was therefore a judicial act. This decision

was predicated upon a peculiarity of the Vermont law then
in force, which made the appeal per se a supersedeas,
suspending execution "until after the trial had upon the
appeal, or review." There was only one kind of appeal.

Compiled Laws of Vt. The statute of the United States
makes two kinds of appeals, one suspending, the other

not suspending execution. Rev. Stat. sec. 1000. A mere
appeal does not per se vacate the judgment. It does
not per se even suspend, or stay, the execution of the
judgment. It is the supersedeas, and not the mere

appeal, that suspends the execution of the judgment.

The only effect of the appeal, unaccompanied by the

supersedeas, is to place the cause on the course, which

every cause of great moment ought to take, in a well
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ordered judicial system,—that is to say, on the way to a

final determination by the court of last resort. The

act of congress, authorizing appeals in these citizenship

cases, did not make the appeal a supersedeas. It did not

vacate the judgment. An abandonment of this appeal,

by the appellant, or a dismissal of the appeal would leave

the enrollment by the district court in force. No new

enrollment, by that court, would be necessary. The

appeal only placed the cause in the proper channel for

reaching a final judgment in the supreme court.

The case of Standiford v. Barry, 1 Aik. 314, in which an

appeal was authorized by a special act of the Vermont

legislature, after the time for appeal limited by the general

law had expired, was decided on the authority of Bates v.

Kimball, with no reasoning on the part of the court. In

Lewis v. Webb, 3 Greenl. 326, the legislature having, by

a special act, authorized an appeal five years after the

rendition of the decree, the court held that the granting

of the appeal was a judicial act, and was unconstitutional.

In Dunham v. Lewiston, 4 Greenl. 140, the legislature of

Maine had, by a special act, authorized a review of the

case. • The court, upon the authority of Lewis v. Webb,

held the act unconstitutional. In Hill v. Sunderland, 3

Vt. 507, a statute authorizing an appeal by the town, but

not by the opposite party, from a decision of the road

commissioners made before the enactment of the statute,

is held to be unconstitutional, " as respects the damages

and costs awarded to individuals." The peculiarity of

the Vermont statute has already been explained.
In the six following authorities cited by the appellee,

the question was whether the legislature could set aside a

judgment and grant a new trial. No such question is in-

volved in the motion now under consideration. In Young

v. State Bank, 4 Ind. 301, the court held as follows :
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Now the constitution, above quoted, says the legislature shall not per-
form a judicial act. The granting of a new trial, we have seen, is a
judicial act. Therefore the legislature can not grant a new trial.

In Taylor v. Place, 4 R. I. 324, a resolution of the leg-

islature, opening certain judgments of the court of com-

mon pleas, in order to admit amended pleadings and affi-

davits, was held to be unconstitutional. In Davis v.

Menasha, 21 Wis. 491, a statute requiring every court of

the state, upon the application of either party, to vacate

and set aside judgments rendered within three years prior

to the passage of the act, and to grant new trials, was

held to be void. In De Chastellux v. Fairchild, 15

Penna. St. 18, the supreme court having rendered a final

judgment, the legislature granted a new trial in the court

of common pleas. The court held that the power exer-
cised was judicial, and could not be exercised by the leg-

islature. In Atkinson v. Dunlop, 50 Me. 111, an act
authorizing a review, by the court which rendered the

judgment, after the time for review fixed by the general

law had expired, was held to be invalid. Section 298

volume 1 of Black on judgments relates not to appeals

but only to the vacation of judgments. In Martin v.

South Salem Land Co., 26 Southeastern, 591, one of the
questions was whether an act, prescribing the mode of
recovering certain subscriptions, applied to a case in

which judgment had been rendered and an appeal taken

prior to the passage. of the act, thereby necessitating a
new trial. The court said :

It has been uniformly held that the legislature has no power to grant
a new trial, or to direct a rehearing, in a cause which has been once
judicially settled, and that every such attempt is plainly an invasion of
judicial power, and is therefore unconstitutional and void.

The other cases cited by counsel for the appellee have

no appreciable weight as authorities in support of the

motion. This will appear upon an analysis of those
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cases. The question in Pennsylvania v. Bridge Co., 18

How. 421, was, not whether congress could grant an ap-

peal to the supreme court, from a judgment previously

rendered by an inferior court, but whether congress could

annul a decree of the supreme court of the United States.

In McCabe v. Emerson, 18 Penna. St. 111, the question
was whether, after a cause had been adjudicated by the

supreme court, on writ of error brought by one party, the

other party could bring his writ of error and secure a

second adjudication of the same cause by the supreme

court. It was held that, if the statute, under considera-

tion, purported to authorize such a proceeding, it was
void. In Dash v. Van Fleck, 7 Johns. 477, the question

was whether an act of the New York legislature could

bar a suit brought against a sheriff before the passage of

the act, for the previous escape of a prisoner. The court
decided that the act could not have that effect.

The ruling in Skinner v. Holt, 69 Northwestern, 595,
was merely to the effect that, after the rendition of a judg-

ment making the proceeds of a life policy assets of an

estate, it was not competent for the legislature to make

the same the property of the widow and child. In Saltus

v. Tobias, 3 Paige, 338, one of the questions was whether

a declaratory act could deprive an individual of a vested

right, or change the rule of construction of a pre-existing

law. The question whether it was competent for the leg-

islature to grant an appeal from a judgment previously

rendered, was not involved in the case.

The legislature of Virginia on the 25th of March, 1873,

enacted a law which provides that, if a judgment or

decree of the class described shall remain unpaid.

It shall be lawful for the courts, in a summary way, on motion, after
ten days' notice, either before or after the issue of execution, to fix,
settle and direct at what depreciation, or how, the said judgment or
decree shall be discharged, having regard to the provisions of this act,
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to the cause of action for which the judgment or decree was recovered,
and any other proof, or circumstance, that, from the nature of the case,
may be admissible.

In Ratcliffe v. Anderson, 31 Gratt. 105, this provision
was held to be void.

No authority has been cited for the position that con-
gress cannot, after the rendition of a judgment by a

legislative court not organized under the constitution,

authorize an appeal to the supreme court of the United

States. But the judgment of the supreme court, in the
case of Sampeyreac v. United States, in which a special
act authorizing an appeal from a territorial court was

held to be valid, is adverse to that position. The authori-
ties which I have cited, relating to appeals from consti-
tutional courts, are a fortiori applicable to appeals from
legislative courts, and, therefore, adverse to the conten-
tion of the appellees.

The question whether it was competent for congress to
authorize an appeal, from the district court in the Chicka-

saw nation, to the supreme court of the United States, is,

in its constitutional aspects, very different from the ques-

tion, whether congress can authorize an appeal, from a

circuit court of the United States, to the supreme court.

The circuit court is a component part of one of the three

co-ordinate branches of the government of the United

States. These three departments are separated by

sharply drawn lines of demarcation. All the judicial

powers of the United States, conferred or recognized by

the constitution, are vested in United States courts, whose

judges hold their offices during good behavior. None of

those powers can be exercised by the judge of the Chicka-

saw district court, who holds his office only for a limited

term. That court is a mere legislative court, like the

territorial court so characterized by Chief Justice Mar-
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shall, in American Ins. Co. v. Canter. It is the creature

of the legislature.
It does not stand on the footing of a constitutional

court. It is not completely invested with the powers or

rights of courts organized under the constitution. It is

not a part of the judiciary, which constitutes one of the
three departments of the federal government. Its rela-

tions to congress are not identical with those of courts

organized under the constitution. It would be a mistake

to characterize the regulation of such a court, by congress,

as an invasion of the judicial department of the govern-
ment by the legislature ; for it has no place in the judicial

department of the government. Its jurisdictiona4ower,

in these citizenship cases, is not to be found among the

judicial powers specified in the constitution. It is only
a part of the machinery devised by congress for the per-

formance of duties involved in an attempted execution of
the power to regulate commerce with the Indian tribes

and of some inherent power of sovereignty not specified

in the constitution.
If it were a rule of the unwritten law of the United

States that, congress could not, by a law enacted after the
rendition of a judgment by one of the inferior courts au-

thorized by the constitution, provide for an appeal to the

supreme court, that rule would not necessarily be appli-

cable to a court created by congress for the Indian Terri-
tory. The constitutional barrier, which separates congress

from the federal judiciary, does not separate congress from

that court. The regulation of its functions and methods

is nothing else than the legitimate control of the creature

by the creator, provided such regulation is not inconsis-

tent with the fundamental principles of the government.

If there is any question as to the propriety of such regu-

lation in a particular case, it would seem to be not a con-



20

stitutional or legal question, but rather a question of jus-

tice and public policy. The subjection of such vast in-

terests, as are involved in these citizenship cases, to the final

determination of a single judge of a legislative court, con-

firming the reports of a master and overruling the judg-

ments of a tribunal including four able lawyers, with no

right of appeal to the supreme court, is so abhorrent to

justice as to exclude the application of any possible rule

of a constitutional system of judicature, which would nega-

tive the right of congress to authorize an appeal, unless

its application is absolutely required by the principles on
which our government rests.

It is contended that vested property rights to lands 'and

moneys of the Chickasaw nation, acquired through the
judgments of the district court, will be destroyed or im-
paired, if this appeal shall not be dismissed. That is a

mistake. The appellees have not, through that j udgment, or

otherwise, acquired, nor do they possess, any vested prop-
erty rights in either lands, or moneys, of the Chickasaw

nation. The lands, held in common by the Chickasaw

and Choctaw nations, are the public property of those
nations. The individual Chickasaws and Choctaws are

not, as counsel asserts, tenants in common of those lands,

nor do they hold those lands in any other form of indi-

vidual ownership. Nor do the citizens of those nations
hold, as individuals, the public moneys of the respective

nations. The relation of the citizens of the Chickasaw

and Choctaw nations to those lands and moneys, is, so far

as this point is concerned, practically the same as the re-
lation of the citizens of the United States to the public

lands, and to the public moneys in the treasury of the
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United States. All the citizens of the United States are

equally interested in the public lands and moneys ; but

none of them hold any individual ownership therein.

Those lands and moneys are public property of the na-

tion,—not in any sense, nor for any purpose, private

property of the citizens. Precisely the same thing is true

of the relation of the citizens of the Chickasaw and
Choctaw nations to the lands and moneys of those nations.

That relation is easily ascertained. The Choctaw treaty

of October 18, 1820, contains the following clause :

ART. 2. For and in consideration of the foregoing cession on the part
of the Choctaw nation, and in part satisfaction for the same, the com-
missioners of the United States, in behalf of said states, do hereby cede
to said nation a tract of country west of the Mississippi river, situate
between the Arkansas and Red river, bounded as follows : &c.

The act of May 28, 1830, contains the following pro-

vision :

SEC. 3. And be it further enacted, That in the making of any such ex-
change. or exchanges, it shall and may he lawful for the president
solemnly to assure the tribe, or nation, with which the exchange was
made, that the United States will forever secure and guar anty to them
and their heirs and successors the country so exchanged with them ; and,
if they prefer it, the United States will cause a patent, or grant, to be
made and executed to them, for the same 7 Provided always, That such
lands shall revert to the United States, if the Indians become extinct or
abandon the same.

The treaty of September 20, 1830, contains the follow-

ing stipulation

ART. 2. The United States, under a grant specially to be made by the
president of the United States, shall cause to be conveyed to the Choctaw
nation a tract of country, west of the Mississippi river, in fee simple to
them and their decendants, to inure to them while they shall exist as a
nation, and live on it, &c.

The patent granted by the president March 23, 1842,

contains the following clause :
Know ye that the United States of America, in consideration of the

premises, and in execution of the agreement and stipulation in the afore-
said treaty, have given and granted, and by these presents do give and
grant, unto the said Choctaw nation, the aforesaid tract of country, &c.

By the convention and agreement of January 17, 1837,
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the Chickasaw nation, purchased from the Choctaw
nation, a part of the land acquired from the United
States, by the above-mentioned treaties and patent. The
following is the stipulation :

Article 1. It is agreed by the Choctaws that the Chickasaws shall have
the privilege of forming a district, within the limits of their country, to
be held on the same terms that the Choctaws now hold it, except the right
of disposing of it, (which is held in common with the Choctaws and
Chickasaws) to be called the Chickasaw district of the Choctaw nation ;
&c.

The tract sold to the Chickasaws was carved out of the

middle portion of the Choctaw country. It contains
4,650,935 acres. There remained to the Choctaws a

tract of 6,668,000 acres east of the " Chickasaw district,"

and a tract of 7,713,239 acres west of that district, these

two Choctaw tracts amounting, in the aggregate, to

14,381,239 acres. The three tracts, amounted, in the

aggregate to 19,032,174 acres. The Chickasaw tract was
sold to the Chickasaw nation, not, as private property, by
individual Choctaws, but, as public property, by the

Choctaw nation. The effect of the sale was to make the
Chickasaw nation the owner of the land sold.

In 1855, the authorities of the United States found it
desirable to , obtain a lease of the Choctaw tract of
7,713,239 acres, west of the Chickasaw district, for the

settlement of certain tribes of friendly Indians. But the

lease of that tract would leave to the Choctaw nation only

the tract east of the Chickasaw district. The result
would be that, although the population of the Choctaw

nation bore to the population of the Chickasaw nation

the proportion of 3 to 1, and the proportion of the Choc-

taw to the Chickasaw land, before the lease of 1855, was
that of 14-M- to 4 16050 , or approximately 3 to 1, the lease
of the western tract would leav-d—the proportion of the
Choctaw to the Chickasaw land that of 3 to 2. To ob-
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viate this manifest injustice, by securing to the Choctaw

nation its due proportion, of 3 to 1, in the lands not

leased, the treaty of June 22, 1855, transformed the sep-

arate ownership of the two nations, in the three tracts,

into ownership in common, and leased the western tract
to the United States. The following is the language of

the treaty of 1855 :
And, pursuant to an act of congress approved May 28, 1830, the United

States do hereby forever secure and guaranty the lands embraced within
the said limits to the members of the Choctaw and Chickasaw tribes, their
heirs and successors, to be held in common, so that each and every
member of either tribe shall have an equal undivided interest in the
whole : Provided, however, no part thereof shall ever be sold, without
the consent of both tribes ; and that said land shall revert to the United
States, if said Indians and their heirs become extinct, or abandon the

same.

The result of these arrangements was to make the two
nations owners in common of their whole territory, in the

Proportion which the population of one bore to that of

the other.
The interests of Chickasaw citizens, in these lands, are

widely different from the rights of tenants in common, in

their lands. The tenant in common can convey, mortgage

or devise his property rights in the land. The Chickasaw

can do neither of these things. The tenant in common

can have partition ; the Chickasaw cannot. At the death
of the tenant in common, leaving children, his estate does

not escheat ; it descends. At the death of the Chickasaw,

leaving, or not leaving children, his interest in the lands

of the nation does not descend ; it merges in the common

stock and escheats. It is, in this respect, like the estate
of the citizen of the United States,in the public lands.

A deed executed by all the tenants in common, conveys
their land. A deed of Chickasaw land executed by every

Chickasaw, conveys nothing. If a tenant in common dies,

leaving, say, five children, the interests of the five children

are not, in the aggregate, five times the father's ; they are
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only equal to the father's. But if a Chickasaw has five

children, their interests, whether he lives or dies, are, in
the aggregate, five times as large as his own.

The contention that the act of congress, authorizing
these appeals, destroys, or impairs, vested rights of
citizens by blood, is based upon the, following paragraph
of article 1 of the treaty of June 22, 1855 :

And pursuant to an act of Congress, appro,ed May 28, 1830, the
United States do hereby forever secure and guaranty the lands, embraced
within the said limits, to the members of the Choctaw and Chickasaw
tribes, their heirs and successors, to be held in common ; so that each
and every member of either tribe shall have an equal undivided interest
in the whole.

The claim that the law, authorizing these appeals, dis-
turbs vested rights of citizens by marriage or adoption, is
based upon the same stipulation, coupled with article 38

of the treaty of April 28, 1866, of which the following is
the text :

Every white person who, having married a Chocta* or Chickasaw
resides in said Choctaw or Chickasaw nation, or who has been adopted
by the legislative authorities, is to be deemed a member of said nation
and shall be subject to the laws of 'the Chickasaw and Choctaw nation,
according to his domicile, and to prosecution and trial before their
tribunals and to punishment according to their laws in all respects as
though he was a native Choctaw or Chickasaw.

The case of citizens by blood is to be considered first.

If these words, "so that every member of either tribe

shall have an opal undivided interest in the whole," were

applied to persons who, under treaties, constitutions, or

laws, were permitted to convey, mortgage and devise their

estates in lands,—whose children could take their lands

by inheritance, but, during the life of the father, acquired
no vested interest in lands held by % him as tenant in

common,—in that case these words, if disconnected with

other treaty stipulations and unexplained by the context,

might be construed to imply tharstieli persons were to be

invested with rights of private property in the land. But,

inasmuch as they are in fact applied to persons who can-

not transfer, mortgage, or devise, whose children cannot
take by inheritance, but become, at birth, each invested

with interests, equal to that of the father, not because

they are heirs of their father, but because they are con-
stituent units in the body politic, these words aptly qualify

interests not in private but in public property.
The words " each and every citizen of the United States

shall have an equal undivided interest in the whole of the

public lands," would accurately characterize the relation

of citizens of the United States to those lands. The
words of the treaty mean that the Chickasaw holds his

" interest," as an -interest, not in private, but in public
property,—not in his private capacity, but in his political

capacity, as a part of the body politic. They mean that

the two nations, made up of the aggregate of their respect-

ive members, are to hold the lands of both nations in

common, but in shares proportionate to the numbers of

their citizens, respectively.
The treaty of 1855, on which the appellees base their

contention that the individual Chickasaws have vested

rights of property in Choctaw and Chickasaw lands, was
made between the United States and the Choctaw and

Chickasaw nations. These nations were capable of mak-

ing treaties. As we have seen, they have made many

treaties with the United States. They were competent

to sell and purchase lands. They had, as nations, sold
lands east of the Mississippi to the United States, and

purchased land west of the Mississippi from the United

States. The Choctaw nation had sold an undivided in-

terest in its lands to the Chickasaw nation. It is to-day

in the power of those nations, acting in their corporate

capacity, to sell their country to the United States. They
can transfer, not only dominion over, but property in,
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this land. In so doing they will not take private property

and dispose of it for public use, belt will sell public prop-

erty. To land in such a condition, the individual Chicka-

saw can have no vested right excluding the power of

congress to authorize appeals in these citizenship cases.

But is it contended that the Chickasaw has a vested
right to the use of a separate portion of the common do-
main of the Chickasaw and Choctaw nations, and that, in
this respect, his interest, in that common domain, differs

from the interest of the citizen of the United States, in

the public lands of the nation ? An analysis of the Chick-

asaw's interest will show that there is no difference which
can affect the issues involved in the . pending motion.
The Choctaws and Chickasaws, together, number 20,000.
They own more than 10,000,000 acres of land, exclusive

of the leased district. An equal division in "severalty

would secure to each Chickasaw and Choctaw more than

500 acres. But if any member of either tribe should un-
dertake to segregate a tract of 500 acres from the common
stock, and appropriate it to his own ?Ise, he would under-
take to appropriate to his own use that to which 19,999

others have rights identical with his own. Such an un-

dertaking would resemble an undertaking, by a citizen of

the United States, to secure the separate use of a part of

the public lands. The treaty of 1855 does not secure to

the individual Chickasaw the exclusive use of any separate

parcel of the land of the Chickasaw and Choctaw nations.

Their rights to such use are practically "squatter's
rights," regulated, in a rude way, by statute. It is true

that individual Chickasaws do enjoy the exclusive use of

separate tracts. But there is no equality of use ; some

hold thousands of acres, others hold each less than a
score.

While the individual Chickasaw has no treaty right to
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the use of any specific tract of the common domain,. he
tuts a treaty right to his share of the net usufruct of the

entire territory of the two nations. But this is precisely

the right, which the citizen of the United States holds in
relation to the public lands. In either case, the benefit

comes not directly to the citizen, but to the nation, and,

through the nation, to the citizen as a part of the body

politic.
A judicial determination that a person is a citizen

of the Chickasaw nation, or a citizen of the United

States, does not make his citizenship a vested property

right in the public lands, or carry, with it, a vested prop-

erty right, such as to exclude the power of congress to

authorize an appeal, after a judicial determination of a

party's citizenship, on the ground that such an appeal

would disturb vested property rights in the public lands.
The law conferred upon the district judge no power to

vest any property rights in anybody. It purported to au-
thorize him to decide who were citizens ; but it did not

purport to authorize him to decide what rights the citizen

possessed, and, thereby, vest in him those rights. There
are three classes of Chickasaw citizens—citizens by blood,

citizens by marriage, and citizens by adoption. The law
purported to empower the judge to find, as he did find,

that the appellees in this case were citizens by marriage.

But it did not authorize him to decide that the rights of

the intermarried citizen were the same as those of the
citizen by blood, and, by such decision, vest in the inter-

married citizen all the property rights of the citizen by

blood. Having found that the appellees were citizens by

marriage, lie proceeded to decree that they were citizens,

and thereupon accorded to them " all the rights and privi-

leges appertaining to such relation," meaning all the rights

and privileges of citizens by blood. His decision that

•
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these persons had this or that property right was a nullity.

It vested no property right in either of the appellees.

Their status, so far as vested property rights are concerned,

is fixed, not by Judge Townsend's decision,—nor by his

construction of the treaties and laws,—but by the treaties

and laws themselves. That the treaties and laws vest in
neither of them any property rights whatever I have en-

deavored to show, in my brief on the merits of the citizen-
ship cases.

IV.

Another ground for the motion to dismiss the appeal
is stated as follows :

Our contention is that, if the law of 1898 is valid for any purpose,
and could apply to judgments rendered prior to its passage, in any way,
it only authorized appeals to the supreme court in cases involving the
constitutionality of any legislation affecting citizenship or the allotment of
lands in the Indian Territory, in the language of the act itself. * *

The act of March 3d, 1891, establishing the circuit court of appeals
and regulating and defining, in certain cases, the jurisdiction of the
courts of the United Statt s, provides in section five (5) that appeals, or
writs of error, may be taken from the existing district and circuit courts
direct to the supreme court in the following cases among others :

" In any case in which the jurisdiction is in issue. In such cases the
question of jurisdiction alone should be certified to the supreme court,
from the court below, for decision."

Also, " In any case in which the constitutionality of any law of the
United States is drawn in question."

Hence, we are of opinion that if the act of 1898 only authorized ap-
peals, to this court, involving the constitutionality or validity of any
legislation affecting citizenship, or the allotment of lands, in the Indian
Territory, and that question being raised in this record as one affecting
the jurisdiction of the court, that the appeal should be taken and perfected
in accordance with the first clause of section five (5) of the act of the 3d
of March, 1891, above referred to ; and the very question of jurisdiction
should alone have been certified to the supreme court. And that not
being done, the appeal should be dismissed on motion.

The counsel has evidently misunderstood the import of

the act of July 1, 1898, authorizing appeals, from the

courts in the Indian Territory, to the supreme court. The
following is the provision of the act:—

Appeals shall be allowed, from the United States courts in the Indian
Territory, direct to the supreme court of the United States, to either
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party, in all citizenship cases, and in all cases, between either of the Five
Civilized Tribes and the United States, involving the constitutionality,
or validity, of any legislation affecting citizenship, or the allotment of
lands, in the Indian Territory, under the rules and regulations governing
appeals to said court in other cases.

Appeals are allowed in all citizenship cases, without

exception, or limitation. In cases between the United

States and either one of the Five Civilized Tribes, appeals

are allowed only when the cases involve questions respect-

ing the constitutionality or validity of legislation affecting

citizenship, or the allotment of lands, in the Indian Terri-

tory. All this is clearly apparent on the face of the

statute, which is punctuated precisely as is the foregoing
quotation. But then if appeals, in citizenship cases, are

only to be taken when those cases involve questions
respecting the validity, or constitutionality, of legislation

affecting citizenship, or the allotment of lands, in the In-

dian Territory, the provision is absurdly narrow in scope;

for the questions, involved in more than nine-tenths of

these citizenship cases, are questions of fact, and of the

construction of treaties, constitutions and laws.
Moreover, the reason for the provision that appeals

shall be allowed "in all cases between either of the Five

Civilized Tribes and the United States, involving the con-

stitutionality or validity of any legislation affecting citi-

zenship, or the allotment of lands, in the Indian Terri-

tory," is to be found in the words of the acts conferring

jurisdiction of such cases upon the lower courts.
The act of June 28, 1898, contains the following pro-

vision :

Sec. 2. That when, in the progress of any civil suit, either in law or
equity, pending in the United States court, in any district in said terri-
tory, it shall appear to the court that the property of any tribe is, in any
way, affected by the issues being heard, said court is hereby authorized
and required to make said tribe a party to said suit, by service upon the
chief, or governor, of said tribe ; and the suit shall be thereafter con=
ducted as if said tribe had been an original party to said action.
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The district court in the Chickasaw nation has jurisdic-
tion "of all suits at common law, where the United States

are plaintiffs," and of all suits in equity, where the matter

in dispute equals, in value, the amount prescribed, and

theeUnited States are petitioners. Rev. Stat. 563, 629; 26

Stat. 81, sec. 29. Such suits may, or may not, affect the

property, real or personal, of the Chickasaw nation. They

may, or may not, affect Chickasaw citizenship. When the

suit does affect Chickasaw property, the Chickasaw nation
becomes a party to a suit in which "the United States are

plaintiffs." But such suits, although affecting, in some way,

the tribal property, may not involve any question as to

the constitutionality, or validity, of legislation affecting

citizenship, or the allotment of lands. For obvious rea-

sons, it was the purpose of Congress to authorize no ap-

peals in any such cases, except those which, not only

affected property of the tribe, but also, at the same time,

involved questions respecting the constitutionality, or

validity, of legislation affecting citizenship, or the allot-
ment of lands.

The counsel is equally mistaken as to the effect of the

words "under the rules and regulations governing appeals

to said court in other cases," when coupled with section

5 of the court of appeals act of March 3, 1891, of which
the following is a copy :

Sec. 5. That appeals, or writs of error, may be taken from the district
courts, or from the existing circuit courts, direct to the supreme court,
in the following cases

In any case in which the jurisdiction of the court is in issue ; in such
cases the question of jurisdiction alone shall be certified to the supreme
court, from the court below, for decision.

From the final sentences and decrees in prize cases.
In cases of conviction of a capital or otherwise infamous crime.
In any case, that involves the construction, or application, of the con-

stitution of the United States.
In any case, in which the constitutionality of any law of the United

States, or the validity, or construction of any treaty, made under its au-
thority, is drawn in question.
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In any case, in which the constitution or law of a state is claimed to be
in contravention of the constitution of the United States.

The reason for the requirement that, in the first of these

six classes of cases, the question of jurisdiction alone

shall be certified to the supreme court is this : That class

includes cases involving federal questions, other than

those defined in the next' five classes, in addition to the

j urisdictional question. But congress did not propose to

permit any questions, not specified in the other five

classes, to be smuggled into the supreme court, under

cover of the jurisdictional question ; and therefore, by

the language of the clause, withheld such questions from

the appellate jurisdiction of that court. It was not the
intention of congress to restrict the appellate jurisdiction

of the supreme court to the single question of jurisdic-

tion, to the exclusion of the questions expressly made ap-

pealable by the five succeeding clauses.
But then if congress, after expressly vesting in the

supreme court appellate jurisdiction of the other five

classes of cases, had provided that, in those five classes,

the jurisdictional question, when involved, should alone

be certified, on appeal, that provision would not have

divested the supreme court of its appellate jurisdiction,

or justified a dismissal of the appeal, in case of the cer-

tification of the other questions. The provision would

have been merely directory.

V.

The reasoning of the appellees, in denial of the com-

petency of congress to authorize these appeals, is based

largely upon the alleged hardships to result from the de-

struction of long vested rights, the infraction of long estab-

lished rules of property, and the disturbance of long set-



tied relations and conditions. But all this reasoning ab
inconvenienti fails in this case, because there was no sem-
blance of antiquity about these judgments, when the law

authorizing the appeals was enacted. It was enacted by

the first congress that met after the judgments were ren-

dered, disclosing the gravity of the wrongs which would

result from their enforcement. Indeed the counsel him-

self says elsewhere in his brief, that the appellees, who

commenced the erection of houses on lands claimed under

these judgments, had not time to complete them, before
congress authorized the appeals.

• If the rules of unwritten law, applicable to these cases,
based upon principle, or authority, do not require the
court to hold that congress was competent to authorize

the appeals, certainly there is no such rule constraining

the court to make a contrary decision. It is clear that

no conclusion can be reached more unfavorable to the

appellant than this, that the court is free to render such a

decision of the question as justice shall appear to de-

mand, in these particular cases. It will not be difficult,

I think, to convince the court that justice imperatively

demands the affirmance of the power of congress to

authorize these appeals unless the judgments themselves

are void for want of jurisdiction. To that end, I will re-

fer to the records, in a few of the sixty-eight Chickasaw -
appeals.

In the particular case now under consideration, Rich-

ard C. Wiggs married Georgia M. Allen, a Chickasaw.

After her death, he married Josie Lawson, a white

woman ; and a white child, Mary Edna Wiggs, was born

of this second marriage. Judge Townsend decreed as
follows :

It is therefore considered ordered and decreed that the said Richard
C. Wiggs and his wife, the said Josie Wiggs, and their daughter, the said

•n•nn,n,.
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Mary Edna Wiggs, be and they are hereby admitted to citizenship in the
Chickasaw nation, and to enrollment as members of the tribe of Chick-
asaw Indians, with all the rights and privileges appertaining to such re-

lation.

In No. 473 the district judge decided that, by virtue of the

first article of tile treaty of 1855, and the thirty-eighth arti-

cle of the treaty of 1866, the white man A, who married a

Chickasaw woman B, became at once invested with Chick-

asaw citizenship, not merely for jurisdictional purposes,

but to all intents and purposes, and therefore acquired all

the rights and privileges appertaining to Chickasaw citi-

zenship. He decided, also, that if A, after the death of

his Chickasaw wife B, married a white woman C, and

white children were born of this second marriage, the
white wife C and her white children all became Chickasaw

citizens, holding the same vested rights.. And he decided,

further, that if, after the death of the white husband A,

his white widow C married a second white husband D,

and white children were born of this third marriage, the

white man D and all his children acquired the same vested

rights. And finally he decided that if the white children

of these several marriages themselves married white per-

sons, those white persons and their white children all ac-

quired the same vested rights. In accordance with these

decisions he held, in twenty-six of the pending cases, that

'seventy-five white persons, who were husbands of white

wives, wives of white husbands, or children of white
parents, were Chickasaw citizens, and that twenty-six

white men, who had been husbands of Chickasaw women,

but, after their Chickasaw wives had died or been divorced,

had married white women, were entitled to citizenship

and acquired the same vested rights. By this ingenious

process of devolution one hundred and one names were

added to the roll of Chickasaw citizens.

In my brief, herewith filed, relating to the general
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questions involved in these citizenship cases, I have
attempted to show that not one of those persons was
entitled to enrollment.

By an act of the Chickasaw legislature, passed in 1856,
"the right of citizenship" was granted to five white girls.
The constitution, then in force, prohibited the legislature
from granting any right of citizenship "further than" the
right " to settle and remain in the nation and to be sub-
ject to its laws." The act was repealed in 1857, but was
afterwards, by mistake, printed in compilations of the
Chickasaw laws. The testimony of Judge Overton Love,
on this subject, in ,No. 486, will be found to be " inter-
esting reading." The district court, overruling the Dawes
Commission, has, in Nos. 469, 477 and 486, enrolled, as
citizens entitled to all the rights and privileges of Chick-
asaw citizenship, thirty-two white persons, descendants
of those white girls, and husbands, or wives, of their
descendants.

In the single case • of The Chickasaw Nation, Appellant,
v. Wm. Burch et al., No. 517, eighty-three persons, ap-
parently without the slightest trace of Indian blood, ap-
plied to the Dawes Commission for enrollment as citizens
of the Chickasaw nation. Some of them claimed enroll-
ment on the ground that they were descendants of a woman
alleged to have been a Chickasaw, and to have lived in the
state of Mississippi, near the close of the eighteenth cen-
tury. The others claimed as husbands, or wives, of her
descendants. The evidence produced, in maintenance of
their claims, largely hearsay, was too nebulous and flimsy
to warrant a judgment even in Solon Shingle's " first-class
cow case ;" and they were all rejected by the Dawes Com-
mission. But the district judge reversed the decision of
that Commission, and adjudged them all to be citizens,
adding eighty-three names to the roll of those entitled to
share in the lands of the Choctaws and Chickasaws.
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In No. 472, the clerk, acting as master, reported as
follows :

John Calvin Hill is a brother of Evans Hill, and a lineal descendant of
Charles Matlock, a Chickasaw Indian, wbo lived and died in the state of
Tennessee. While Charlie Matlock was a Chickasaw Indian, there is no
proof to show that he, or his descendants, with the exception of Evans
Hill a brother of the applicant, had any connection with the Chickasaw
tribe of Indians. John B. Hill many years ago emigrated from the state
of Tennessee to the state of Texas, where he now resides. Both he and
his prolific family are citizens of the United States ; that they vote and
exercise all other rights of citizenship of the United States, and have
their domicile in the state of Texas. Under the law, as I believe it to
be, if they had resided in the Indian Territory and asserted their rights
to citizenship, they would have been, according to the technical rule,
and no other, entitled to enrollment. But they are resident citizens of
Texas, and have property and homes in the state, and, according to the
fair rules of justice, they are no more entitled to citizenship.

The case was subsequently referred to a different
master, who reported that Charlie Matlock was a "quarter
breed Chickasaw," and that none of the applicants ever
resided in the Indian Territory before they filed their
applications. The Dawes Commission had rejected them
all ; but the district judge enrolled fifty-four, some as
descendants of Matlock, and the others as husbands or
wives of his descendants.

In No. 476 the master reports that " the proof of the
applicants amounts to little more, if any, than a mere
family tradition of Indian blood." He recommended the
rejection of all the applicants. They had all been rejected
by the Dawes Commission. But the case was referred to
another master, who reported as follows :

I am of opinion, from the testimony of Simson and Wolfe, and from
the testimony of the family tradition, that all the applicants herein are
the legal descendants of the said Nancy Frazier, who was a Chickasaw
Indian, except the said Elizabeth McDuffie, S. M. Crawford, George
Jarvis, and Wm. M. McCartey, who are intermarried citizens, and that
they are each and all of them entitled to enrolment.

Accordingly the district judge enrolled twenty-one as
descendants of Nancy Frazier, and four as husbands or
wives of her descendants.

In No. 520, the master reported as follows :



It appears, from the evidence in the case, that the applicants are the
descendants of Elizabeth Colbert, a Chickasaw Indian by blood, who
married a man by the name of George Stewart ; that the said George
Stewart and Elizabeth Colbert had a daughter, by the name of Elizabeth
Stewart, through whom these applicants claim; that said Elizabeth
Stewart married a white man by the name of Bledsoe Holder ; that said
Bledsoe Holder and Elizabeth Stewart had a number of children, among
them being Wm. L. Holder, Jackson A. Holder, and Burton A. Holder ;
that the said Bledsoe Holder and wife lived in the old Chickasaw reserva-
tion, in the state of Mississippi, and left the state of Mississippi, with
the other Indians, en route to the Indian Territory, but that they
stopped, with their children, in southwest Missouri, and remained there
about twenty years ; that they afterwards came into the Indian Terri-
tory, and finally drifted to the northern border of Texas and remained
there a number of years. It appears, from the evidence, that the said
Bledsoe Holder and Elizabeth Holder and their descendants, who are
concerned in this application, at all times claimed to be citizens of the
Chickasaw nation, and that they lived in, and about, the Chickasaw
nation, from time to time, ever since they came west of the Mississippi
river, and that they in fact have Chickasaw blood in their veins.

The judge thereupon added ninety-nine to the roll of

Chickasaw citizens, all of whom had been rejected by the

Dawes Commission.
HALBERT E. PAINE,

Atty. for Chickasaw Nation.



Ti.shomingo,xixlx City.

This is to certify that R.C.Wiggs aid Georgeia Ann Allez wave

lawfully joined together in the holy bonds of matrimony on the

13th day of Oct. ,1875.
R.M.Harris, Clerk of T.C., C.N.

Recorded on the 20th day of October„ I875.

This is to certify that the above and foregoing is a true
and correct c®y of the marriage record of R.C.Wiggs Georgeia
Ann Allen as of record ia my office.

In testimnoy where©f hereunto set my hand and affix the
seal of my office on this the 2Ist day of May, 1904.

To • a e er	 omingi--
County, Chickasaw Nation.........



SUMMONS.

United States of America,

INDIAN TERRITORY, 	 SS:

Choctaw and Chickasaw Citizenship Court.

77nKtIl of N	 SUM of Knotc
Co the United States marshal for the Indian Cerritory,SouthernDistrict,

GREE'T'ING :

YOU ARE COMMANDED TO SUMMONS  P. S. Moseley 

Go.yernor of the Chickasaw _nation	

on behalf .of said nation
to answer in twenty clays atter the service of this summons upon him	

as -Governor-o-f said nation
a complaint in Equity filed against the-Chootraw -and---Chickasaw-mations   

in th Choctaw and Chickasaw Citizenship Court, in the Indian Territory,
ze4t.

yr/a  and warn him	  that upon _h_j4  as said Governor
b 	 tailuro answer, Ow

on behalf of said nation the
complaint will be taken for confessed, and you will make return of the summons callihe

orlifitan4ff.jr--9fft2F--•-• 	 inatant er	 	 elitringafffegiferertt.

you_are f rther nomm.anded to notify. said P.S.Moseley, Gove
esaid,	 the files, pa re, and proceedings in case of

	

file No. 	 , in the District -Court far the 	
	 District o	 e Indian Ter ritory, - has been trans-
ferred--to-- the--C ho-ctaiv-and Chi asaw aitizenship	 rt  and  that the
Oertifidiite or the Clerk-of aid Court for- sai

	

	 	  District.....

thereof, at 	 South McAlester,_	 T. 	 ., aforesaid,

March 	 , A. D. 19(0___— this 	 	 day of

_

Cleric.

B , Deputy. 

IndiarY -Territ -ory, has been attached thereto.

WITNESS the Honorable SPENCER B. ADAMS, Chief Judge, WALTER L.

<., 
\ WEAVER and HENRY S. FOOTE, Associate Judges, and the Seal
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MARSHAL'S RETURN.
United *tates-if America,

SS :

DISTRICT.

--;:j RECEIVED this summons this 	 .day of 	  	 , A. D. 190._ , at 	 o'clock. 	 m.

and nrvea same by copy,,a follows:
/. 

7z,
Personally' -on- 	

,,
--	 at	 _Ind. Ter. this 	 day of	 190 ., 	 o'clock 	 m.

‘ 4	
	 at. 	 hid. Ter. this 	 day of	 .190  , 	_o'clock 	 m.

i I	 .at	 Ind. Ter. this_ - .day of 	 190. _., 	 o'clock. 	 m.
, •,	 ',

l l	
	 at 	 .Ind. Ter. this 	 day of	 _190 _, 	  o'clock 	 .m.

At Residence of 	 at	 	 Ind. Ter. this 	 day of 	 190.___,. 	 o'clock 	 .m.

, .... :,

4 4
a - 1 	  	  _at 	 	 .Ind. Ter. this 	 day of	 190 ....,_ 	 o'clock. 	 m.

	 at 	 • .Ind. Ter. this 	 day of 	 .190  ., 	 o'clock. 	 m.

at	 _Ind Ter. this 	 day of.	 	 190	 o'clock_ 	 m.

With a member of defendant's family over 15 years of age there residing.

And the other persons named in this Summons are " not found in this District."

U. S. Marshal.

By 	
1

 , Deputy

K-1



RICHAED C.WIGGS,ET AL.

Application states that Richard C.Wiggs has been a resident cit-

izen of Pickens County,Chickasaw Nation ,for 25 years; that he is a white

man; that on the 13th day of Oot.,1875 he was lawfully married to Geotgia

M,Allen,a native Chickasaw Indian and a full and recognized member of the

tribe. That said marriage was in accordance with the laps of the Chick-

asaw tribe, That in 1876 his said wife died. Applicant has continued to

live in the Chickasaw Nation, and has been recognized ever since his mar-

riage with Georgia Allow as a member of the Chickasaw tribe of Indians.

Has enjoyed all the rights and privileges of such a member, On the 11th dor

of April 18-- the applicant married Josie Lawson,a white woman; that this

marriage was celebrated in accordance with the laws of the Chickasaw Na-

tionothe Nation recieving the fees therefor as provided by law. Applicant

has one daughter by his last marriage, The authorities of the Nation re-

fuse to recognize applicants last wife and his dau, hear as citizens of

the Chickasaw Nation, Applicant since his marriage with his present wife

has held the office of Sheriff of Pickens County,having been duly elected

thereto; has also been a Leuiber of the Chickasaw Legislature, And his rIght

a citizen has never been denied. Applicant does nut apply for himself,

(claiming that he is already a recognized member of the tribe) but only

far his wife and child,

Richard COPIggs applies for himself in a separate application,

and states the same facts as those stated above,

The Chickasaw Nation filed its answer to the petition of the ap-

plicantor rather its excepti(n thereto,stating first that the application

was insufficient in law;2nd,that the evidence rpoduced was insufficient

to show any claim of citizenship in the ChiAasaw tribe of Indians;and

3rd that the application showed that the applicant had not complied with

the laws of the Nation and was not therefore entitled to the rights and

privileges of a citizen, And for each of said exceptions the Nation asked

that the application be dismissed,

The Nation also filed an answer to the petion in which it admits

that the applicant married Georgia M,Allenwho was a native Chickasaw In-

dian;but denies that said marriage was in conformity to the laws of the

Nation,or that it conferred an: right of citizenship upon the applicant.



The answer also denies that applicants marriage to his present wife was

in accordance with the laws of the Chickasaw Nation; alleges that she is

a white woman and that neither she noe her daughter have any right to

citizenship,
A

The n applicatior of Richard C,Wiggetranted as an intermarried cit-

izen" was the judgment of the Dawes Commission. There is no judgment of	 1

the Commission shown in the record either admitting or denying the appli.

	

.4	 t r 4 • .	 7Vrt 7.77‘4.,

	

(\n cants wife and daughterea	 1 	 r 6
V^	 titAA.C2	 CARA.A.	 4 tt, 44, 	 rtt.

-4.cn

I
The only evidence offered is the affid vit of

I.O.IPWIS who says that he is a member of the Chickasaw Tribe of

Indians and is at present lb. Attorney General	 the Chickasaw Nation.

Has known R.C.Ariggs for 18 or 90 years, Does not know of his own knowledge

that R,C,Wiggs was ever married to Georgia Ydalen,but he stDee. knowSby

general repute in the neighborhood that he is.s married to her. Said `Higgs

has been recognized by the Chickasaw Nation as a citizen ;has held the

office
A

Of Pickens County and has exercised all the rights and privileges

of a citizen, Knows that R,C,figgs was lawfully married to Tosie Lawson ;

that they were Married according to the COW laws of the Chickasaw Na-

tion,and have lived together ever since in said nation as husband and

wife, They have one child named Edna aged about ten years.

#14104444+14444iMiiiii
The case was referred to W.H.LCampbell,Master in Chancery, who re-

ported in favor of the admission of Richard C,Wiggs,but against the ad-

mission of his wife and daughter,

The court admitted all of the applicants. Nations appealed to the

Supreme Court of the United States,

There is no contention as to the facts, The applicant Married out,

The Nation appealed to the United States Court for the Southern

;.,Pistrio4as to Richard C,Wlggs,and the applicants appealed as to the wife

111

nd daughter who were rejected by the Commission,

411111141414-1/1/1ffiliiiiMiiiii4V/#
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0 you don' t know	 ether he ' s	 vil'g or not?
A 7To s	 T d.on t ; T haven't ea rd his (lath.

7reru you ev y r married to he r, "7 e orgia	 Al
A ?es sir,
Q When?
A Octob*.q* 1675, hert. In this town.

117 17, 0 mar rif.A you?
A Jud.:70 77arr . Po.) was the cfminty yri probate ju
Ci*lberson !Tarris,	 7.41x-flovern•.'r Tlarr.
O 'flow lony did	 live?
A Sho died on the 7th ').f rov ertftr, 167E.
Q D1,ti she leave Ilny ch i?.d mn?
A 'To sir,	 she diel inc viild birth.
Q	 your marriare to hcr did you continue to live here in T.he
Territclry?
A Ve slr,nvor1!:.vcd anywheres ease.
Q p..ftir her cith did y of; marry again?

V s sir.
Q rho:n did you marry that 1,e?
A I narried Visa Josie Lawson.
Q, 'as she a white wcrian cr an Indian?
A Wh I to wo.fr.an.

 there did you narry her?
A At ,Tv.d re Dick crs or* s hou se, County Jude of Pickens County.
0 Did you obtri,in a Ilceise to marry her?
A V'E.-s

0 Do Jon ww Wl t :came	 t A ion se?
A T don't; T knor whf.A T did	 tn It, T sent it to the clerk of
the County and reyue,sted 	 to rr:tiAmn it after he :made t1-. record..
!'is of .'ice was not at his hour“. ,: and h cou.; rrscork t there
but he saidhe vould do it and -ould send ne t27e license, bl.it he

nov ,,,r did it.
0. were you ever the County Clerk of Picens County?
A Ycs
Q Th riug at /e& r3?

A T be.! love it was '61 ard	 cr '82 uhrici	 out t7-iat t
0 Do you .1:;o7., wh.etb or any c 	 P records 'f tht off ice were
dost royed 1' not?
A Yes sir, some f than w:re •'l estroyed. Yes	 all 0 them
except one old book so far as I 3:now—that was in abcut '71 or '72.
T rion't	 all the rest were destrlyed, aft ,.?r w.:(31's house
burned and aft. er the cyclone.
Q You rwan th br.)oic tht! Cl e rk had -fith "‘in A the time of the cy-
clone?
A Yes sir, we fon nd thet b-ok after the cyclone, scattereri troundt
one half of the cover of the book wa.s 17 one. That was all of his
pigpers we could find. The seal was .f'ounr3.	 .1.:onth or two
wards hack of the direction the cyclorw

yhenias t hat cyclone, do you. rer-,,--ber?
A !TO si r, T don't recollect,
Q Then was Guy TCc:eel's house blzrned?
A I don't renert.er, I think it :gas soz:eti-e in '90.
0 De you know it was in the year '(.40?
A Vs sir—T don't remember the -date.
O Was .r':e clerk t the tine?
A Ye 13 si r.
(, !Tow	 ‘.:as guy Keel cL?rk and how !rtany times?
A Ile was cleec quite a little hile, poitly twr.•

')C) you;MOT whe ther	 obtn, in el	 n	 to marry your
first rife or not?

A	 I obtained a license.



Q Do you know what hasbecome of them?
A. I think they are tare in the office now.
A They were in the record of Tishomingo County?
A Yes sir, Vr. Cheadle thought I could find the record in the
office here. The Judge took them after he rs.rriud me and said he
would have them recorded, I paid him for it.

r. Potter:
That's all,

Cross-exavination by Mr. Cornish:

Q You say you were married in '7t?
A Yes sir.
A who was the County Judge who si3sued the license?
A Culberson !larris.
Q Do you know what swr, at' money you paid ';'cr your license?
A I pald him 110, I know for his marrying me or for hid record.

T}-at was prior to the present law?
A Yes sir.
Q You lived with your fe until she died?
A. Yes sir.
Q did you have any children by her?
A She died in child birth.
Ca You are a whit e man?
A Yes sir.
Q Your present rife is a white w. anal?
A Yes sir. -

Q. Jos is Lawson?
A Yes sir,

By her you had a child who Is a party to this al2it?
A Yes sir.

Ras 'Nary rdna any Chickasaw 17.lood?
A ?To sir,

Juste voote;
There hLs beer, no development about any law in this, you

seem to be familiar with the laws then ex.istin-g; were you marrie.d
according to the then existing laws of the Chickasaw "ration?
A Yes sir,
(I What were, they?
A The law required that you should file a certificate with the
Judge granting the license, not more than 3 or 5 responsible persons
certifying to your character, I was personally aequainte1 with the
Judge.
Q Vas there any fee required?
A I think the fee was .11.50 for a license.

Any other money required?
A Only money pair for his services and I paid trilm for recording
the license, that was all,
Q What did ycu pay for your second license?
A The second license was t50.
Q Your second marriage was to a white 'woman?
A Yes sir—the first marriage I think was only $1.50 for the
license,
Q Which of your marriages was to a member of tb ► Chlaka,saw Tribe
of Indians?
A 'first marriage,

second was to a white woman?
A Yes eir—ten years later,

.desprteitstotiNgswihowiliallelosiommowoomealesiielatsfix%



Mr. Cornish:
I will state to the court that this testimony seems to

throw some light upon a condition which has not heretofore
developed. In the Chickasaw lTation I know of no law previous
to October 19, 1878, requiring the issuance of a marriage

license for a white person to marry a Chickasaw Indian by blood
There was a law passed in 1872, the . .ondition attached to that
was that a white person should be a rest. oast of the Chickasaw
ifition for h. priod of tw,!:: , years and be married 1.n a egal
manner art trite dhovict be considered a sufficient marriage

b7.)t we know of no law prior to October lit, 1876 requiring
the issuance of a formal license.

judge T000te:
TTad you resided here two yearn' before you narried. this

Chi cka saw woman?
A Yes sir, I resided here four years.

yr. Cornish:
I imagine this license was issued in pursuance of the

Customs of the Choctaw Wation.

Wiggs:
'Men I ewe to this country a man had to get a certificate

from the clerk of the court•had to get five signers , respons-
ible of the carmenity in 'wThieh you lived to sign it and then
the clerk of the court had to certify that they were responsible
people. You hrtd to ccomply with --it.	 -

/Tr. Cornish:
Did. the County Judge give you a certificate?

A Yes sir, and the Judge  had it recorded,
Q Wive you got it?
A no sir, !fr. Cheadle said the records were here and I requested
him to Yet it.

Mr. Cornish:
We will formally object to the testimony of this witness

which tends to est ablish tbe marriage of this ran by oral
evidence. The record is the best evidence.

Yr. Potter:
That's all the testim;my we have here. On the 13th, when

I come back here I will introduce the record of this marriage
of explain why I do not and I will also introduce evidence
as to the enrollment of the Criners, cousins of this woman.

Judge Adam:
Evidence heard in part; continued until My 13, 1904.

•



In the Choctaw and Chickasaw Citizenshi p Court,

Sitting at Ti showing, I .T., May Term, 1904.

Ri chard C. WiggEs, et al,

•

	

	 --vs--
	

No. 8-T.

The Choctaw and Chickasaw Nations;

Present and presiding the Hons. Walter: L i, Weaver and Henry

Foote, Associate Judges of said Court.

nn •001. n

Appearances;

Potter & Potter. for Plaintiffs,

YAnsfiell., McMurray & Cornish, for Defendants,

--©--

M a_y 1 3 t h	 19 ©4 .	 This day this cause -coming on

to be heard, the following proceedings were had to-wit;

Mr. potter;

desire to firnish it up.

Josiah Brown,

a witness called by the Plaintiffs, being duly sworn, testified
as follows in answer to the questions pro pounded to him

by Mr. Potter;
Q. - Cat is your mime?

A.- Josiah Brown,

Q.- Where do you reside?

A.- Ti shornirjo).

In this case part of the testimony has been tikken, I now



Q.- Are you a member of any Tribe of Indians?

A.- Chickasaws.

Q.- How long have you resided in the Chickasaw Nation?

A.- Since 1849, cRme in here in 1849; resided with the Chickasaws

all my life.

Q.- Do you know anything about the condition of the records of

Tishomingo County, about whether they have ever been destroy-

ed or not?

A.- Yes, sir, .they have been destroyed; they were first blown

away in a cyclone at Mill Creek, and what were not blown

away were afterward destroyed in moving from the old

capitol to the new, some of them now, are in Ben Colbert's

Stable.

Q.- About what year was the cyclone at Mill Creek?

A.- I don't recollect; I was there too, the next day.
•

Q.- Have you ever been Clerk of the Court, or Judge of the County?

A.- 1 am Clerk of the Court now, the District Court.

Q.- Are you the custodian of the records?

Some of them..

Q.- Have you ever been Clerk of the County Court?

A.- No, sir.

Q.- Ever been County Judge?

A.- Yer_', sir, of this county,

Q.- How long ago?

A.-, I forget.

Q.- About how long ago has it been?

A.- i t /mist have been in the Eid'ities sometime.

Q.- Do you know whether the marriage records of the year 1875

have been destroyed or are not in existence?

I don't know; I expect they were destroyed; I don't know;

but it is very probable they were, --6--



Q.- Was the cyclone before or since that time?

A.- it was since then.

Q.- Was the removal to the new capitol from the old before or

since that time.

A.- Since.
first

Q.- Do you know Captain Wigg3'laciadais wife?

A.- Yes, sir.

Ikhgt was her name?

A.- Georgia Ann Allen; she is a third cousin of mine.

Q.- Is she a member of the Tribe?

A.- Yes, sir.

Q.- Did you see them married?

A.- I don't know whether I did or not; I was at the wedding.

Q.- You say you were at the wedding.

A.- Yes, sir, I was living here and they was married here,

don't know whether I saw them married or not.

We object to his testifying what the law is.

Witness excused.

--o--

Will Shelton,

a witness called by the Plaintiffs, being duly sworn,testified
as follows in answer to the questions proi)unded to him

By Mr. Potter;

Q.- What is your Hanes ?

A.- Will Fhelton.

Q. - Where do you reside?

A.- Ti shomingo

- What position do you occupy?
•

Q.- Was there any law in the Chickasaw Nation at that time re-

quiring the issuance of a license.

Mr. Cornish;

-mo



- National recorder of the Chickasaw Nation.

Q.- Are you the proper custodian of the marriage records?

A.- Yes, sir.

Q.- Have you gpt in your possession the marriage records of

1875?

A.- No. sir.

Q.- They are not in your office?

No.sir.

O.- You know where they are ?

A.- No, sir.

0.- Did they ever come into your possession at all?

A.- No, sir.

Q.- What are your duties under the law?

I am suPposed to keep a record of Guardians and Administra-

tors and all marriage certificates.

Q.- Is that set forth in the Act creating your office?

A.- No, sir.

Is there anything in the Act re qui ring the Clerks of the

various counties to deliver the records to you?

- No, sir.

- You keep a record of the marriages since your office was

created?

A.- Yes, sir.

Q.- Who has the old marriage records?

A.- 1 don't know; they never were delivered to me at all.

Judge Foote;
Q.- Lb you know, as a matter of fact, or law, that these mar-

riaega records of Tishomin2p, if in existence, ou4it to be

in your possession?

A.,?;4-don't think they ou*t to be.

Q.- Then you don't know anything about the condition of the

011,008 n 001,
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marriage records of Tishomingo County, as such?

A.- Not further back than November 25, 1903.

Witness excused.

Guy Dal,

a witness called by the Plaintiffs, being duly sworn, testified
as follows in answer to the questions propounded to him

By Mr. Potter;

Q.- What is your nrime?

A.- Guy Keal.

Q.- Where do you live?

A.- Madill, Near there.

Q.- Are you a member of any tribe of Indians?

Yes, sir.

Q.- What Tribe?

A.- Chickasamc

Q.- Were you ever Clerk of the County Court of Pickens County?

A.- Yes, sir.

Q.- For how long?

A.- Four years.

Q.- Do you know what years?

A.- 1894 to 1898.

Q.- While you were in charge of

were Any of tiara destroyed?

A.- Yes, sir.

Q.- In what way?

A.- By fire.

Q.- In What house?

- My house.

the records of Pickens County

111110cow
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Q.- D3 you know whether any of the marriage records were destroyed

or not?

A.- Yes, sir.

Q.- The marriage records for what years, do you remember?

- Either 1898, or 1899, the 4th day of February.

Q.- You mean that was the time your house was burned?

A.-Yes, sir.

Q.- How long did the marriage record gp back, that w-s destroyed?

A.- Went back to 1875, up to that date.

Q.- The records from 1875 to 1893 were destroyed in your office?

A.- Yes, sir.

Judge Potter;
The second marriage was in Pickens County and the testi-

mony refers to the second marriage.

I pre su- e I will h-lve to claini the indul7ence of the

Court and get the Clerk of Tishominp County here.

Judge Weaver;
Then could you rs'et him here?

Mr. POtter; I would like to do it when I was trying some other case..

I will also file a certificate showing that John Criner,

his wife's cousn, was enrolled !std approved.



IN THE CHOCTAW An CHICKASAW CITIZENSHIP COURT, SITTING AT

TISFOYINGO IN THE INDIAN TERRITORY,

NOVEY.Bn VFW, 1904.

Richard C. Wigga, et al.,

vs.	 No. 8.

Choctaw andChickasaw Nations,

DRCRYX OP COURT.

On this the 29th day of November, 1904, this cause

()Cluing on for final decision, the same having hcretofore been

submitted upon the law and the evidence,' and the Court being

well end surf icien	 advised in the Premises, doth find that

the plaintiffs, Iosie Wiggs and Vary Xdna Wiggs, are not en-

titled to be deemed or declared citizens of the Chickasaw Na-

tion, or to enrollment as such or to any rights whatever flow-

ing therefrom.

Pr IS VIIIMPORR 0R 1! 	 ADJ upcin AND DECRM that

the petition of the plaintif fs, ,Tosie Vigo end. Mary Rdnik Wiggs,

be denied, and that they be declared not citizens of the

Ch ioka aw Nat ion nd no t en ti tlert to en rollmen t as such c it 1-

Rene, and not entitled to lay rights whatever flowing there-

f rom.	 4110.0.4.-"-""' 4.1.1Pr

•

• ••••••••••••••••••••••••• ********* • •
Chief Judge.

40•••••••••••• •••••••••••• 11.1.••• •• •
Assoc late Judge.

• ••••••••••••••• ************ • ••• *****
Ass oc is to Judge.
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In the Choctaw and Chickasaw Citizenship Court, sitting at

Tishomingo, in the Southern District of the Indian Territory,

June Term, 1904.

Richard 0. Viggo, et al,

vs.	 No. 8.

Choctaw and Chickasaw Nations.

DECREE OF COURT.

On this 30th dew. of June, 1904, this cause coming

on for decision, the Beane having heretofore been submitted

upon the law and the evidence, and the Court being well and

sufficiently advised in the premises, loth find that the

plaintiff, Richard C. Wigge, is entitled to be 'deemed a cit-

izen by intermarriage of the Chickasaw Nation, and. to enroll-

ment as such, and to al the rights, privileges and immuni-

ties, personal to himselfrwhieh flow therofram......

IT IS THEREFORE ORDERED,ADJUMED AND MERE= that

the petition of the plaintiff, Richard C. Triggs, be granted,

and that he be deemed a citizen by intermarriage of the

Chickasaw Nation, and entitled to enrollment as such citizen,

and entitled to all the rights, privileges and immunities,

personal to himself, which flow therefrom; and that the

petition of the other parties to this amuse is not passed

...-.001ftaIMMMIWImmw	

••••••••••••••••• •••••••••••• •• ***** •

Chief Judge.

•••••••••••••••••••••••••••••••••••••
Associate Judge.•

••••••••••••••••• *************** ••••
Associate Judge.



IN THE CHOCTAW AND CHICKASAW CITIZENSHIP COURT

AT SOUTH it AI:ESTER; INDIAN TERRITORY.

Richard C.	 iggs et els, rfee:46-4 )
)

TS

)
Cl, oetew cc Chickasaw Nations. defendant. )

Now comes Richard C. Wiges and his wife, Josie Wiges, who

appear in their own rieht, and the meld Richard C. Wigrs as next friend

MAny 7dna miggs, a minor, respectfully shows to the court that on the

22nd day of Decemle-r, 1897, in the United States ('o e rt for the Southern

Dist e ict of the Indian Territory at Ardmore there was renderer. a velid

jedgement on behalf, of these plaintiffs admittine them to membership and

enrollment in the Chickasaw nation, which cause_ was .nwebered T7 in said

United states C.outt. :Prom said judgement there was thereafter allowed

an appeal to the fleupreme Court of the united States and the same was

all things fully affireled anti approved. That maid jedgement is yet in

full force a-d effect,

Ilut petitioners further show t:eat this honorable court rere
obee:4444:eedared arceeeiDlpec on the I 7 th day of Dec., 1902, in the case of the Choc-

taw and Chickasaw rations Ts J. T. Riddle et els, to which these peti-

tioners were not parties, by which the court attempted and sought to set

aside and ennull their said judgement rendered in the Unitec ,. State s Court

for the Tedian Territory as Aforesaid. And because the Honorable Comm-

ission of the Five Civilik Tribes will not now enroll these petitioners

by virtue of their said judgement, on account or said late judgement of

bhid court, these tetitioners now pray an& epeeal 	 this honorable court

They show that these petitioners are entitled to enrollment by reason of

said judgement afore sad, and for the further reason that the petitioner

Richard C. Wigs waa white man and a citizen of the United States, and
•

Sic. 4t, f a-y 0.)5
was lawfully intermyried Ato Georgia M, Allen who was a native Chickaeaw

Indian by blood. That said marriage was solemnized in and according to

the laws of the Chickasaw Nation. That in the year 1876 the se id wife

of the said Richard C. Wiggs died. That from and after said marriage

the said Richard C. Wiggs continued to reside it the Chickasaw nation,



p -44

and to claim and exercise all the rinhts of citizenship in maid nation,

and asdsuch he served in the Chickaw.iw legislature, and was also sheriff

of Pickens flounty in said nation, and that his rights es a citizen in

said nation were recognized 1., y all the authorities of the Chickasaw Natia

antill abolAt the ye a r 1895, 'Wien the then public authorities of the 311.d

nation berr4n to dispute the rie-Its of the said Richard. C. Tiggz.

/7/ That ': iDA'e year 3816 the said Richard r. riggs was law-
,

I (1.)

y married An arid altcord i_ng to the lames of the Ch'ckasa-?' ' cation to
A	 a,	 G

ifs Joqic	 now his wif, and the petitioner herein, snd

thftot e4ry sin'ee saigi-Malrige the said WiErr, and his present v . ife rare
A')

r41ded in thikehinkasaw i nation and claim the rht9 of citizenship there.

Lie, hat sinc4r,their Aarriage there has been born unto them a daughter,

Mary Adria Wis the other petitioner
V

:Wherefore these petitioven.3

honorable court for a writ,n of error and l'Immons

Tided by the rules of this honor:.191 court.

ChickPsaw

to this t o issue as pro.-

pray and appeal in this
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Territory,
as said Prin.Chief

	 his	 failure, to answer, it*

4 -NN •

7.1 Clerk.

By	 , Deputy.

SUMMONS.

United States of America,

INDIAN TERRITORY,	 SS

Choctaw and Chickasaw Citizenship Court.

PolairA of N mat sum of Ant%
Co the United States marshal for tbe Indian CerritotOorthern District,

GREETING :

	YOU ARE COMMANDED TO SUMMONS 	 Green  McCurtain

	

P-rinoipal--Chief---c-f the Cho-ctaw nation	

on 1)01141 of said nation
to answey4n twenty days after the service of this summons upon 	

as Principal Chief of said nation

a complaint in Equity filed against .the Choctaw and Chickasaw nations 	

in	 Choctaw and Chickasaw Citizenship Court, in the Indian

,  tfi;	and warn him_ 	  that upon
on behalf of laid nation the

zkcomplaint will be taken for confessed, and you will make return of the summons *ituibt

Ointwaspritiorsemats 	instanter	 	 kiiinneareinspaimigoikn*

and_ U are  further commanded to notify the said Green MoCuratin4 
ci	 hief 7oresa	 that	 files, papers, xid proceedings, in case

Lle No. 	 v
Court for th	 of the Indian 7errito y, has been
transferred to the- Choctaw anti -Chi-c-kas-aw	 that
the -certificate of—the—Clerk- of said- Court- tor is-aid 	
Districts --_Tndian -Territory has been	 attached thereto. 	

WITNESS the Honorable SPENCER B. ADAMS, Chief Judge, WALTER L.

WEAVER and HENRY S. FOOTE, Associate Judges, and the Seal

thereof, at 	 South McAlester._ ind_. Ter, 	 ., aforesaid,

March	day of	 , A. D. 190-Athis 	 e



MARSHAL'S RETURN.
th#tett #fatefe _of America,

INDIAN_TEnITORY,	 88 :

	- DISTRICT.

--::	 _,_I RECEIVED this summons this 	 .day of 	 , A. D. 190. ., at 	 o'clock. 	 m.....-:.	 —	 --,.,and served same by copy, as follows :
...-- .1,..

Persbnallii ,on.-4.\_... , 	  at	 _Ind. Ter. this 	 day of	 190 ., 	 o'clock 	 .m.

- - 	 .."."17- 	 at 	 Ind. Ter this 	 day of	 .190_  , 	_o'clock 	 m.

	 	 at	 Ind. Ter. this 	 .day of 	 .190. .,. 	 o'clock 	 m.

	 at 	 Ind. Ter. this	 day of	 •.A9Ci__.1.,–	 . O'bIzick_	 .m.

At Residence of. 	 at 	 Ind. Ter. this 	 .day of. 	 190_ ,. 	 o'clock 	 m.

	

,	  	 at_ 	 Ind. Ter. this 	 day of	 _190____, 	 o'clock 	 m.

	 at_	 	 • Ind. Ter. this	 day of 	 .190  ., 	 o'clock. 	 m.

at	 Ind. Ter. this 	 day of	 	 190  ,	 o'clock_ 	 m.

With a member of defendant's family over 15 years of age there residing.

And the other persons named in this Summons are " not found iu this District."

U. S. Marshal.

By , Deputy                                                                                
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Richard C. Wiggd, et al.

Vs. No, 27	 Southern District.	 Dec. 22, 1897,

Chickasaw Nation.

No this cause come on to be h and upon the

report of the Master in Chancery herein, as vell as upon the entire 
-*prow

record with al the evidence therein contained: and the court being

fully advised in the premises, is of the opinion that said. master's

report should be corrected in so far as it attempts to exclude any of

the applicants herein to citizenship in the Chickasaw Nation, and as

this corrected. the court is of the opinion that the said master's report

should be in all things conformed; and it is so ordered.

The court finds that all of tie applicants are entitled to

be enrol]e d as Chi rskasaw Indiana, it app-aring to the court that the

said Richard C. Wiggs, being a white man and citizen of the United

States via s married. in the year 1875 to Georgia M. Allen, who was a
nmilmqnmpqw

native Chickasaw Indian by blood . Said marriage was solemnized ao-

cording to the laws of the Chickasaw Nation. That in the year 1876,

the said wife of the said Richard C. Wiggs died. That from and after

said marriage the said Richard C. Wiggs continued to reside in the

Chickasaw ration and. to claims the rights of citizenship in said Na-

tion., and as such he served in the Chickasaw Legisl. ture, and was

also sheriff of Pickens County, in said Nation. That in the yeqr 1885

the said Richard C. Wiggs was lawfully married according to the laws

of the Chickasaw Nation t o 	 Miss Josei Lawsc)n, and that ever

since said marriage, the sa id and. his present wife have resided

in the Chickasaw Nation and claimed the rights of citisenship therein,

and that there has been born unto them a daughter, Mary Edna Wiggs.

It is therefore considered, ordered and decreed that the

said Richard C. Wiggs, and his wife, the said joseie Wiggs, and their

daughter the said. Mary Edaa Wiggs, be and. they are hereby admitted to

citizenship in the Chickasaw Nation and to enrollenent as members of

the Chickasaw Trite of Indians, lithall the rights and privileges,

appertaining to such relation.



R

And it is furtie r ordered that t his decree lie certified to the'

Dawes Commisd. on for their mks= observance.

It is f urther ordered that the plaintiff do have and rec over

of the said Chickasaw Nation all costs in this behalf expended.

To all of which defendant excepts.

411•0011111161.114111mirminsm.
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